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AMERICAN LAW REVIEW. 


JANUARY-FEBRUARY, 1896. 


INDIVIDUAL FREEDOM: THE GERM OF NATIONAL 
PROGRESS AND PERMANENCE.} 


You have done me high honor by your invitation to address 
the members of so distinguished and learned a society, in this 
renowned intellectual center. Not without misgiving have I 
ventured to come before you, trusting, nevertheless, that the 
strength of the text may sustain the weakness of the preacher, 
and that the force of simple truth, however imperfectly stated, 
and if only fragmentary, may yet enable me to assist in placing 
another stone in the great wall of good government, under an 
elevated and permanent civilization. 

Never since the world was peopled has mankind stood in such 
anxious expectancy, awaiting the outcome of the immediate 
future, as in these closing years of the nineteenth century. 
Men are wistfully striving to peer through the portals of the 
year 1900 — marveling as the effect and forces of applied science 
are unfolded to our comprehension, and discovery moves on, 
each invention leading in another, in stately procession; we, all 
the while, rapt in wonder, are straining in hope and fear to catch 
the coming word, and to comprehend its import. 

Never was speculation so rife, never was the field of human 


observation so unobstructed and expanded, nor the ascertain-. 


1 An address delivered before the on November 7th, 1895. By the Hon. 
Edinburgh Philosophical Institution, Thomas F. Bayard. 
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ment and sifting of facts so facile. Never were opinions more 
diverse, nor was it ever so obviously important to detect and 
assert the philosophical principle, in recognition and obedience 
to which the lucidus ordo of human government may be pre- 
served and kept in view, and the retrocession of mankind pre- 
vented. 

At no stage of history was it more important to call to mind 
the great principle that government is a means, not an end, and 
is instituted to maintain those general liberties which are essential 
for human happiness and progress. 

There is a deep movement of unrest in the breasts of men, 
and the forces of society move in strong and variant currents — 
the concentrated weight of armed repression and the upheavals 
of popular discontent are alike plainly discernible. 

In some countries consolidation of empire progresses remark- 
ably and impressively —in others disintegration is equally 
signified. Old dynasties, in sorrowful impotency, are drifting 
helplessly on the surface of events, or sinking palpably and 
hopelessly into the sea of time, which threatens soon to ingulf 
them, and even the memories of their unproductive civilization — 
theroots of which have dried up and lost the principle of growth. 

Other nations appear glowing with sanguine self-confidence, 
in lusty vigor and virility, springing forward and upward as 
though vivified by an elixir vite, which expels fear and feeble- 
ness, and sends strength and hope tingling through every fiber. 

In some nations the hand of autocratic power and unequal 
privilege appears to tighten upon society; and if now and then 
it seems to relax its hold, it is only to extend and fasten more 
securely its grip upon the masses over whom it bears sway. 

In others, the progress of the doctrine and spirit of democracy 
widens the base of power, and calls into political consultation 
the great body of the inhabitants, depositing the ultimate power 
of decision in a majority of numbers. 

Never were the destructive forces of warfare marshaled in 
such impressive array as we see them to-day — never before did 
earth shake under the measured tread of so many men armed, 
and prepared to be armed—never in history were weapons so 
lethal, missiles so mighty, and explosives so terrific and powerful, 
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or in hands so carefully drilled and instructed in their 
employment — never were the preparations for war on land 
and sea comparable, in scale and efficiency, to those of the 
present day. 

At no time has science been so potently enlisted as to-day, nor 
the treasure and credit of nations and the products of toil and 
labor poured out in such lavish and unlimited supply to strengthen 
and assist the art of war and destruction; nor the search light 
of investigation and experience thrown with such developing and 
informing power, irradiating the present, and the immediate 
future, with wisdom drawn from the carefully-weighed history 
of human contentions in the past. The influence of sea power 
upon military operations on land was never so convincingly 
demonstrated, and the relations and connections of all regions 
of the terra-aqueous globe so well defined and practically 
comprehended, and by the practical annihilation of time and 
distance brought into such close relations of inter-dependence. 

Contemplating all these terrific forces, there is no thoughtful 
man who is not anxiously questioning his heart, what does all 
this preparation portend? What is to be the result to the civil- 
ization and progress of the human race of the conflict of such 
forces, and the changes it may at any moment create? 

But this disposition to an exaggerated and ever-increasing 
militarism is necessarily accompanied by grievous pecuniary 
burdens; the weight of taxation is growing fearfully, and as 
men are withdrawn from productive industries and remunerative 
pursuits, the great engine of the State, the sovereign power of 
taxation, is put in motion everywhere and in every shape to 
gather revenues to support the vast expenditures. 

In his ** Making of England’’ Green has told how mountain 
ranges, great rivers, valleys, and the varied distribution of hill 
and plain, tended to throw smaller tribes together into peoples 
and nations, and to form from their union a corporate organiza- 
tion which widened and elevated the sphere of human life and 
human action. These physical agencies have exercised great 
influence and brought about vast modifications; but what are we 
to say of the force of the scientific discoveries of our own day, 
which have leveled or pierced mountain ranges, bridged rivers, 
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seas and oceans, converted the ocean into a whispering tube 
into which mankind pour their messages, inviting freedom of 
exchange, the quick announcing of needs, the universal conduit 
of limitless demand and supply from every soil and every 
climate, instructing mankind in their capacities for mutual ser- 
vice, and making their intercourse more and more inter-depend- 
ent, useful and beneficent to each other? For reciprocal amity 
between nations is the consequence of just and liberal commerce: 
an interchange that promotes the wealth and happiness of all. 


For lo, the fall of ocean’s wall 
Space mocked and time outrun, 

And round the world the thought of all 
Is as the thought of one. : 

And one in heart, as one as blood, 
Shall all her people be; 

The hands of human brotherhood 
Are clasped beneath the sea. 


Association gives strength and promises the means of resistance 
to power. The inventions of the day furnish the machinery of 


communication and concentration of human effort and will in a 
degree never before possible. And property is massed in its 
own defense, and is capitalized and incorporated in powerful 
associations. At the same time education has roused the 
masses: the schoolmaster has indeed been abroad, legislation has 
responded to his voice, and the organized unions of the laboring 
classes far exceed in numbers the armies equipped and supported 
in unproductive readiness for employment, by the productive 
industry of the nation at large. 

The forces of productive industry were never so great, and the 
burdens upon their products were never so heavy. Combination 
and consolidation to resist injustice, and competition for success, 
have gradually arrayed capital and labor in opposite camps, in 
which the power of each is separately and too often adversely 
organized, and serious conflicts have occurred, and conflicts 
more serious are impending, which threaten disaster to that 
tranquillity and good order of the State which are essential not 
only for its progress, but for the maintenance of the civilization 
to which the world has attained. 
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Such conflicts, so deplorable and disastrous, are wholly the 
results of misunderstanding; for it is clear and indubitable that 
the interests of capital and labor are united by a common fate; 
they are co-partners, not adversaries, and there should be no 
obscuration of this important truth. The legislation or the 
party management that proceeds upon the false idea that the 
interests of capital and labor are divisible and antagonistic, 
should alike be condemned, for the prosperity of each is bound 
up with the other, and the principles of personal liberty are 
equally necessary for the welfare of both. 

In this threatened conflict and confusion of the forces of 
society, and seeking the origin of that free government which is 
essential for happiness and progress, and how it shall be perpet- 
uated, I ask, What is its germ? What is the seed from which 
human liberty springs, and which must never be overlooked, 
but renewed, replanted, and protected as the generations of men 
pass away and their successors fill their places? 

When I contemplate the autocratic power which is exercised 
in some countries to-day, and behold the organized and asso- 
ciated powers of wealth and numbers welded in such an over- 
whelming phalanx in others, I ask, Where is the safety and 
personal freedom of the individual? How is it to be guarded 
and secured? For the freedom of its individual members is the 
essential basis of the freedom of the State. The movement of 
the day, sometimes open, sometimes concealed in the robes of 
philanthropy and paternalism, but more often discernible in 
policies purely selfish, is towards State Socialism, as an opposing 
force to Autocracy. But either is Despotism, and fatal to that 
individual freedom of man’s mind and soul which is the instru- 
mentality by which the world, under the very laws of its origin 
and progress, has been raised from brutality and barbarism to 
its present standard of civilization. 

These problems of society rise on every side, and the peace 
and order of the world are seriously menaced. 

The centripetal forces seem to move almost irresistibly towards 
consolidation and centralization, and in the presence of such 
exaggerated militarism, with its stupendous powers, with the 
vast plutocratic combinations of incorporated wealth and capital 
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so closely in alliance; with the wide-spread national and interna- 
tional popular organizations of labor, with their solidified, massed, 
numerical force, one asks, with just alarm, what is to become of 
the individual— the free man, the essential unit of: a society 
that hopes to retain the principle of growth and progress; of 
adaptation to those advances and improvements which demand 
the open mind, the complete liberty of human faculties, first for 
their discovery, and after that for their reception and assimila- 
tion? Is there not cause to fear lest between the upper and the 
nether millstones of the twin despotisms, military absolutism, and 
socialistic tyranny, the freedom of the individual may be ground 
to death? 

What can prevent this but insistence upon a distribution of 
the powers of government into independent departments, and a 
careful restriction of those powers to public uses only? 

Frame society as you will, it is by personal characteristics and 
individual qualities that its affairs in the end must be decided. 
The wise resort to arbitration by contending nations, raises 
the subject of dispute out of the disorder and clamor of an 
unwieldy body of inflamed and conflicting minds — in which sel- 
fishness is usually discernible— into the comparative serenity 
and disinterestedness of selected intelligence, usually of one, 
and never of more than a very limited number of arbitrators. 

In human affairs the power of ultimate decision irresistibly 
contracts as it graduates to its apex, and there is no escape from 
this law of social and political dynamics, and the growth of in- 
telligence and means of information and communication seem 
only to increase its operation. 

As an illustration of this, a few years ago I served as a mem- 
ber of a commission, composed of fifteen men, to whom was — 
and, as I think, wisely and creditably — remitted the virtual 
decision of a contested popular election, which had been held 
under circumstances of unusual excitement in a nation of up- 
wards of 60,000,000 inhabitants, under a suffrage system which 
includes, practically, the entire male population over the age of 
21 years. And the final decision of that commission was car- 
ried by the vote of a single member; so that the numerical 
pyramid of power rose from an electoral base of more than five 
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million votes to the narrow apex of a single vote, by which the 
control of the entire executive branch of the government of a 
free and strong nation, with its immense and manifold powers, 
was committed to the hands of one of the presidential candi- 
dates, for the term fixed by the constitution. 

Let me emphasize what I can only call the hinge of this great 
question, which, I fear, in the conflict of more noisy forces, 
may be overshadowed. 

By the recognition of the individual as the essential unit of 
society, the voluntary principle becomes the basis of govern- 
mental action. Abandon the man and disregard his moral nature— 
silence the voice of his conscience, as it alternately pleads and 
threatens, and substitute the rule of overpowering numbers, 
and that mysterious and undefined entity ‘‘ Collectivism”’ in 
which wisdom is supposed to be gathered, or the single will of 
an autocrat —and the principle of consolidated and coercive 
power will necessarily be substituted. 

Not without serious self-questioning have I assumed to address 
you upon a subject so profound — before the aspects of which I 
reverently pause — but I cannot free myself from a sense of 
duty to speak straightforwardly and from my heart as in the 
service of perfect freedom, as a citizen of a Christian country, 
to men holding in this land the same belief, and upon a topic in 
which the highest duties or citizenship of both countries have 
their roots. I must not be misunderstood nor supposed to 
harbor any intention to pass beyond the province of secular dis- 
cussion, or the just and natural scope of the subject selected, 
which is the duty and necessity of guarding personal freedom 
and individual liberty as the very seed and germ of human prog. 
ress against the encroachments of consolidated power, and its 
suppression or overthrow by despotism in any of its shapes, 
whether — 


Vultus instantis tyranni, 


or 


Civium ardor prava jubentium. 


Autocracy, Plutocracy, Oligarchy, Socialism, or Mob-rule, each 
and all dre equally fatal to well-ordered government, of which 
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the end is the personal liberty and happiness of the individual, 
a society in which the essential unit is a free man. 

When, ‘‘ from the thick darkness where He was,’’ God spake 
on Mount Sinai, His commandments were addressed to the indi- 
viduals of the human race, and every solemn injunction of pro- 
hibition or of performance was pronounced to each person 
severally. ‘* Thou shalt,’’ and ** thou shalt not,’’ never in the 
plural, but in the singular throughout. 

The one prayer framed for human guidance by the Son of 
God mainly and plainly teaches these things: — 

The universal Fatherhood of the Creator ; the equal individual 
and direct access, at will, of every human being to Him; the 
personality contained in the relation of parent and child, and 
the consequent kindred of the human race. The injunction of 
absolute privacy in the approach to Him, alone and in the 
seclusion of an inner room, the door being closed, kneeling 
down in secret supplication, and asking that the kingdom of 
God shall come and His will be done on earth. 

The divine commandment of this prayer conceded, it is im- 
possible to deny that the maintenance of individual conscience 
and private judgment is.an absolute and abiding duty, the per- 
formance of which contains the germ of human happiness, and 
its growth, and that human progress and safety are dependent 
upon obedience to it. 

In the primordial nature of man this principle is implanted, 
for ‘* God created man in His own image, in the image of God 
created He him; male and female created He them.’’ And God 
breathed into his nostrils the breath of life, and man became a 
living soul, and to this instrumentality, so selected and endowed, 
dominion was given over the earth and over every living thing 
upon the earth. 

If we are seeking light to lead our march in life, and arrang- 
ing our plans of government as means to the great end, it 
behooves us to recognize this origin and underlying nature, and 
to frame our laws in subordination and harmony. 

From these laws of our being there is no escape. They must 
continue in operation, accompanying and entering into every 
stage and varied condition of human existence, under whatever 
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form of social and political association, so long as the world 
shall endure. 

It is vain to suppose that the life of a nation, and of the in- 
dividuals who compose it, can be ordered and regulated with 
hope of healthful progress or permanence when organized in 
disregard or in opposition to the. law ordained in its creation. 

Some things are accidental and transitory, others are essen- 
tially permanent. The freedom of the individual in human 
society is, and always must be, the essential and immutable 
factor to meet and obediently to recognize and carry out the 
developments of the Supreme Will as it shall be permitted to 
become known to the minds and consciences of men— if prog- 
ress or even permanence in civilization is hoped for. 

For as man is 


‘“< Heaven born and destined to the skies again,”’ 


the laws that placed him here will surely vindicate themselves. 

The voluntary principle needs and calls for the exercise and 
expansion of the human faculties — moral, intellectual, and 
physical — while the coercive and involuntary principle induces 
their disuse, contraction, and enfeeblement — and here is the 
parting of the ways—and I have endeavored to point out the 
right way, and by stating the origin and nature of mankind, to 
lead you to believe that, in the scrupulous safeguarding of per- 
sonal liberty, independence in judgment, thought, and lawful 
action, the true seed of progress and permanence can alone be 
found. 

Those who believe the wisdom and morals of Christ, and yet 
doubt or deny His divinity — and we who believe His divinity, 
and, so guided, accept the moral order it inculcates, which has 
lighted up the pathway of duty and upward progress of humanity 
—can all together bow in obedience to teachings that so un- 
questionably have transformed and advanced Christendom to the 
leading place it holds in the world’s affairs, and so manifestly 
have impressed themselves upon the civilization they have 
created, which raises its head and smiles upon the world as His 
kingdom comes and His divinity progresses. The lesson taught 
is the dignity of humanity; that within each human heart is the 
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kingdom of God, and that the conservation of individuality and 
personal character is the essential duty for the gradual com- 
and the progress of 


9? 


prehension of ‘‘ the increasing purpose 
the race. 

The most profound and salutary influence in the progress of 
the world has come from the institution of single and indissolu- 
ble marriage, and where it has been most respected the highest 
and most influential civilization will be found. 

Silently, slowly, but irresistibly, an enduring principle has, by 
divine ordinance, made its way into man’s social and political 
existence, by the decree that elevated one-half the human race 
to its just individual sphere of duty and responsibility, and 
spiritual equality with the other half. When the dignity of her 
equal birthright was thus divinely proclaimed, woman as the 
help-meet and companion of man, no longer the mere toy of 
passion, or the unequal and degraded victim of polygamy, was 
assigned to her just and original place in the law of creation — 
then, and not until then, the names of wife, mother, and 
daughter, began to bear their true significance, and the tie of 
marriage was placed above all others. Upon this equal union 
the institution of the family is founded. Home and its relations, 
the care and education of her children, endowed the wife and 
mother with powers, duties and responsibilities but little known 
before. Increasing confidence was followed by increased affec- 
tion and respect, and the assured legitimacy of offspring induced 
industry and the acquisition of property from the sense of 
reliance upon its transmission and inheritance. 

There is a formal term which in later days has lost something 
of its sweet original significance — the ‘‘ spinster ’’— for it told 
how the clothing of the entire household came from the active 
industry of woman, and the Saxon phrase, even more forgotten, 
Freodowebbe,’’ —‘*the weaver of peace,’’ expressing the 
subtler influence distilled by gentleness, and love and trust, 
which color the web of life with the hues of heaven. 


*‘ And pure religion breathing household laws,’’ 


passing its domestic precincts, has transfused its influence into 
the civilization of our day, until it has become its most poten- 
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tial force. Without it our present status of civilization could 
never have been attained, and upon it rest our best hopes for its 
maintenance and progress. 

Truth has been called the daughter of Time, and assuredly the 
history of the nineteen centuries which have passed since the 
Light of the Christian moral order has been shed upon the 
world, discloses the indubitable fact that every discovery under 
which improvement in human relations has been accomplished, 
and by which the civilization of mankind has progressed, has 
been brought into the world’s use through the channel of an 
individual mind, and in no instance by the associated power of 
mankind. No great discovery can be named which has opened 
new fields of beneficent and useful industry, increased benevo- 
lence, widened and deepened sympathies, and elevated human 
thought and action, but is due to the free conscience, private 
judgment and mental exertion of an individual. 

In the world’s history, no legislature, no court, no council, 
no school, no majority of numbers, no aggregation of human 
force, or association, can be credited with the origination of a 
single invention or discovery which has marked the advance of 
the human race. In the brain of the individual man, solely 
under the personal qualities and characteristics of his nature, 
the forces which generate discovery and invention have been 
deposited. This is the true seed of progress and growth, and 
the torch of knowledge, which is to illumine man’s pathway 
onward and upward, is caught by one human hand as it is 
dropped by another, or is handed on by the voluntary force of 
those faculties which are imbedded in the nature of that creature 
who alone of God’s creations had breathed into his nostrils the 
breath of life and became a living soul. 


* Tho’ world on world in myriad myriads roll 
Round us, each with different powers, 
And other forms of life than ours — 

What know we greater than the Soul? ”’ 


We are witnessing in our day the decline and fall of empires 
once mighty in their material force, but now inert, decrepit, 
devoid of the seminal principle of growth, or the sustenance of 
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a moral order. And it is plainly apparent that these are the 
necessary and logical consequences of despotic government, the 
destruction of personal freedom, the enfeeblement of the moral 
fiber, the paralysis of individual intellectual and moral growth. 

The march of the world’s improvement, led by those nations 
who have safeguarded the freedom of the individual, has changed 
the face of the world, and the relations of its inhabitants and 
their intercourse. Where the right of private judgment has 
been secured and left free, there new ideas have entered, have 
been accepted and assimilated. And new ideas cannot enter 
where the individual mind is not free, but is chained fast to a 
rigid code that contains no vital principle of growth and adapta- 
tion to change, and is fed upon the husks of creeds outworn. 

We are told that Omar, the lieutenant of Mahomet, ordering 
the Alexandrian libraries to be burned, justified their destruction 
by saying: ‘* If what they taught was not in the Koran, it could 
not be true, and therefore would mislead, and should be 
destroyed; and if the Koran did contain it, then all other books 
were superfluous, and only dangerous.’’ Minds fed upon such 
creeds are indeed *‘* old bottles,’ and when the wine of new 
thoughts is poured into them, the bursting of the bottles will 
follow, and the wine is wasted on the ground, and this is the 
truth of history we read to-day. 

When the power that makes the laws, and the power that 
applies the laws, are in the same hands, the laws are useless, 
for despotism reigns, and the hope of freedom dying out, the 
mental faculties become enfeebled, and the whole community 
withers and decays. Thus despotism creates only ignorance and 
servility, and ignorance and servility in turn perpetuate despotism. 

It will, I believe, be conceded by all students of jurisprudence, 
that in the annals of political literature, whether of ancient or 
modern times, high rank must be assigned to the ‘* Federalist,’’ 
the compilation of essays, written to expound and recommend 
for adoption by the several States of the American Union — the 
constitution of the United States —as it had been agreed upon 
and framed by delegates in convention at Philadelphia in 1787. 

Of the three great men— Hamilton, Madison, and Jay — 
whose names adorn this volume, and have shed undying luster 


| 


INDIVIDUAL FREEDOM. 13 


on themselves and upon the annals of their country, Alexander 
Hamilton is justly held the foremost. His name and lineage 
commend him to the favor of the country in whose capital it is 
my honor to stand to-day, and, in the country of his choice and 
citizenship, his reputation is cherished, and his memory is em- 
balmed in the grateful hearts of a people who received from him 
service, in council and field, second to none of her sons, for 
Washington was the ‘‘ Father of his Country.’’ 

The debt of the United States to Scotland for the men of 
virtue and ability she has contributed in the establishment and 
maintenance of good government under Republican institutions 
is happily great, but no other single benefit known to me has 
outweighed in value the presence in that country, at the crucial 
period of its existence, of Alexander Hamilton. 

So impressed was Hamilton with the necessity of separating 
the great departments of power that he devoted four of his 
most careful essays to an examination of the question, and the 
demonstration of the fatal results to liberty of permitting a 
union of the three great branches of executive, legislative, and 
judicial powers in the same hands. 

‘* No political truth,’’ said he, ‘‘is of greater political value 
or is stamped with the authority of more enlightened patrons of 
liberty than that on which this objection is founded. The accu- 
mulation of all powers, legislative, executive, and judiciary in 
the same hands, whether of one or a few or many, and whether 
hereditary, self-appointed, or elective, may justly be pronounced 
the very definition of tyranny. * * * The preservation of 
liberty requires that the three great departments of power should 
be separate and distinct.” 

«+ There can be no liberty,’’ said Montesquieu, ‘‘ where the 
legislative and executive powers are united in the same person 
or body of magistrates.”’ 

You will, I believe, agree with me in holding the rapid 
growth and development of the United States to be the most 
remarkable page in the history of civilized mankind. The echoes 
of the savage war-whoop, the crack of the rifle, the sound of the 
settler’s axe, and crash of the falling timber had scarcely 
died away when, behold, a continental civilization presented 
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itself. One flag waving from the Atlantic to the Pacific shores, 
and from the frozen ocean and the Canadian line to the Gulfs 
of California and Mexico, over the homes of nearly seventy 
millions of self-governing, vigorous, and intelligent people, 
sanguine of the future, and animated with the best results of the 
world’s progress in the scale of civilization. Yet little more 
than a century has rolled by since, breathless, bleeding, clad in 
ragged homespun, but radiant with solemn triumph — 


** Rough, poor, content, ungovernably bold; 
War in each breast, and freedom on each brow! ”’ 


their ancestors, emerging from an unequal contest, gathered 
themselves together as a family of Republics, united under a 
single independent government, stepped into the family of na- 
tions, and calmly took their place at the council table of the 
world’s powers. 

This marvelous progress can only be adequately accounted 
for by the freedom permitted to the units of that population, to 
each individual citizen, without surrender of conscience, to enjoy 
the admitted right to accomplish his own manhood, to be fully 
himself; to select the suitable occupation for which instinctively 
he felt himself to be competent, and upon which he embarked 
with the energy born of hope and confidence. 

Sanguine temperaments were not repressed and chilled by the 
narrower and colder aphorisms of older and more calculating 
prudence, nor was humble birth an invidious bar, nor did they 
feel the galling fetters of military conscription, nor the weight 
of plutocratic inequality; but with energies unrestrained, self- 
conscious, self-reliant, self-determined, and morally responsible, 
they pressed forward, each in his own field of enterprise, to 
gather the harvests of his own industry, and enjoy them beneath 
his own vine and fig tree, ‘* with none to make him afraid.”’ 

The main springs of these active exertions were indefatigable 
persistence, sincere conviction, enthusiasm, and hope, which are 
all, and are only, individual qualities and characteristics of the 
social unit, the free man. And with these subtracted, and the 


sense of personal responsibility disregarded, no substitute can 
be found. 
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In the plan of those who founded American society, the right 
of man to self-development was held to be essential, primordial, 
and inviolable, with the single limitation that he should not 
infringe the rights of others. 

The government he was expected to support was not intended 
to enrich or support him; but its powers, limited, and delegated 
in trust, and always terminable, were never to be exercised to 
create unequal privileges or trammel his lawful efforts to con- 
tract and labor for his self-advancement. He was to be pro- 
tected against violence and injustice from without and within, 
and to contribute equally to the common defense and general 
welfare of the community of which he was an integral part. 

And this is the central idea, the dominating purpose and intent 
of the governmental systems of the English-speaking peoples. 

No proclamation of their liberties from Magna Charta on this 
side of the Atlantic, to the Colonial Declaration of Independence 
on the other side, or the written constitution that followed it, 
was a mere recital of measures or a dry catalogue of statutes, 
but each and all were vitalized by the eternal principles that 
make and keep men free, and were laid down with stern and clear 
significance, not for a day, but for all time, principles of daily 
life and action, to which the changing forms and conditions of 
society as it progressed would be adjusted and guarded at every 
point, and shining like a golden thread through every sentence 
was the liberty of the individual. 

Well might Lord Chatham declare, with noble earnestness, 
those three words in rude Latin, ** Nullus liber homo,’’ were 
more to him than all the elegancy of the classics. I cannot 
resist, here and now, recalling to you those words. 

‘* No freeman shall be taken, imprisoned, disseized, outlawed, 
banished, or in any way destroyed, nor will we proceed against 
or prosecute him, except by the lawful judgment of his peers, 
and the law of the land. To no one will we sell, to none will we 
deny or defer right or justice. 

‘* Wherefore we will and firmly charge that the English Church 
be free, and that all men in our kingdom have and hold the afore- 
said liberties freely, quietly, fully, and wholly, to them and their 
heirs in all things and places for ever. 
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** Given in the meadow which is called as is aforesaid Runny- 
mede, between Windsor and Staines, on the 15th day of June, 
1215.” 

Nearly six centuries had gone by, and the re-assertion of these 
rights had been many times made necessary amid the stormy 
vicissitudes of these kingdoms, and British liberty had been suc- 
cessfully upheld. And these same key-notes of liberty were again 
sounded in the hearts of men of the same race, who had gone 
beyond the great ocean to find new homes, and open in the 
wilderness a broader breathing space for thought and freedom, 
and the hour struck for them to claim local self-government and 
independence, and, as the Master-singer Tennyson has sung: — 


* What wonder if in noble heat 
Those men thine arms withstood, 
Re-taught the lesson thou had’st taught, 
And in thy spirit with thee fought, 
Who sprang from English blood. 


‘* Whatever harmonies of law 
The growing world assume, 
Thy work is thine— the single note 
From that deep chord which Hampden smote 
Will vibrate to the doom.” 


The greatest bulwark of freedom is the doctrine of limitation 
upon human authority, and that the essential personal rights are 
beyond the jurisdiction of the community; as my countryman 
Webster said, ‘* There are fireside rights that must never be per- 
mitted to be drawn into question.”’ 

Personal conscience is marked in every line of the Declaration 
of Independence by the American colonists, and each man of 
them sifted his own heart to find reasons to justify the result. 
They appealed to the Supreme Judge of the world for the recti- 
tude of their intentions, and in reliance upon His protection they 
mutually pledged their lives, their fortunes, and their sacred 
honor to secure the great ends for which government was 
ordained, life, liberty, and the pursuit of happiness. These 
were all such appeals as individuals alone could make, and could 
alone carry such declarations into effect. 

Independence achieved, they proceeded to secure their per- 
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sonal liberty under a well ordered and carefully guarded funda- 
mental law. Under the Roman civil law the ruler was not sub- 
ject to its provisions, but not so the common law of England, 
which was an American birthright. For as Coke put it, ‘* This 
Magna Charta will have no fellow.” 

And but the other day the Supreme Court of the United 
States, by the voice of one of its most distinguished members, 
now no more( Mr. Justice Miller), repeated this great principle: — 

‘*No man in this country is so high that he is above the law. 
No officer of the law may set that law at defiance with impunity. 
All the officers of the Government, from the highest to the 
lowest, are creatures of the law, and are bound to obey it. 

‘* It is the only supreme power in our system of government, 
and every man who, by accepting office, participates in its 
functions, is only the more strongly bound to submit to that 
supremacy, and to observe the limitations which it imposes 
upon the exercise of the authority which it gives.” 

And in 1787, when the constitution of the United States was 
framed, into it were built the principles of Magna Charta, 
delegating certain and essential powers to the Congress. The 
exercise of those reserved was inhibited. The Congress was 
forbidden to prohibit the free exercise of religion, or require any 
religious test as a qualification to any office or public trust, or to 
prohibit the right of the people peaceably to assemble, or to 
infringe their right to keep and bear arms, and to be secure in 
their persons, papers and effects, against unreasonable searches 
and seizures; nor should any one be compelled in any criminal 
case to be a witness against himself; nor be deprived of life, 
liberty, or property, without due process of law; nor should 
private property be taken for public use without just compen- 
sation. 

Speedy and public trial before an impartial jury, information 
of the nature of the accusation, and being confronted by wit- 
nesses against him, and have compulsory process to obtain 
witnesses in his favor, and have the assistance of counsel for 
his defense, were all expressly secured. 

The chief claims of those clericals who, in other eras of 
history, had sought to establish and enforce absolute power, had 
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its basis in their alleged right and duty to coerce and suppress 
the individual conscience of man and to compel him to look 
towards divinity through their glasses. Of this duty they were 
convinced, and it was based upon absolute distrust in humanity 
at large, and the consequent necessity of resorting to an inter- 
mediary in having recourse to the Great Supreme, and under 
such arbitrary conditions individual liberty necessarily was 
crushed. 

Against this fundamental error the principles of British and 
American liberty stand opposed, and they contain the vindica- _ 
tion of the dignity of man’s personality in his relations to the 
Supreme Being, and this has been the source of the entire 
advance of civilization. 

Long ago it was said that the end of the constitution, stat- 
utes, laws and customs of this realm was to bring twelve honest 
men together into a box, which is but a terse mode of saying 
that every form and principle of law is intended to secure 
personal freedom. 

Therefore do I earnestly invoke opposition to State Socialism 
in all its forms, and sound a note of warning against the many 
propositions of political interference and State management 
under the garb of philanthropic aid or paternalism, for they are 
fraught with danger to the principle of individual freedom. 

It is impossible for me to comprehend how it can be considered 
practicable or right and just to limit and fix, by a general public 
law, rigorously and indiscriminately, the same measure of time 
during which aman shall be allowed to work, for all descriptions 
of labor, regardless of the special incidents of the different 
occupations, and to compress all contracts for labor into such a 
uniform cast-iron arrangement. 

The degree of attention, of the application of sight, hearing, 
dexterity, or strength, are scarcely ever the same ; some processes 
of production are rapid and continuous, others slow and 
intermittent; some controlled by temperature and climate, but 
each having its own distinct conditions, and no two alike. 
Equally unreasonable and impracticable would it be that the 
amount and quality of labor to be performed within the pre- 
scribed number of hours should be also regulated, and with equal 
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logic establish the amount of wages to be paid for the labor so 
performed —for all three features are requisite to effect the 
purpose intended, which is to substitute State control for the 
right of individual contract. 

This is not personal freedom — it is State servitude; and the 
institution of property would inevitably perish under its grinding 
power. 

Labor is the universal creator of property, and if a man 
cannot be secure, as in his own right, to use and control his own 
labor, he can no longer be called a free man — he will be con- 
trolled by a merciless despotism, in which his idiosyncrasies are 
ignored, his tastes and faculties disregarded, and he is deprived 
of his most essential right; for to use the words of Adam 
Smith: ‘** The property which every man has in his labor, as it 
is the original foundation of all other property, so it is the most 
sacred and inviolate.”’ 

‘¢ The patrimony of the poor man lies in the strength and 
dexterity of his hands, and to hinder him from employing this 
strength and dexterity, in what manner he thinks proper, without 
injury to his neighbor, is a plain violation of the most sacred 
rights of property.”’ 

The great Irish philosopher and statesman, Edmund Burke, 
bore like testimony. ‘* Men have a right to the fruits of their 
industry and the means of making their industry fruitful. 
Whatever each man can do without trespassing upon others he 
has a right to do for himself, and he has a right to a fair pro- 
portion of all which society, with its combination and skill and 
force, can do in his favor.”’ 

For the superfluities of the rich there would appear less ur- 
gency for safe-guarding than for the necessities of the poor, 
and the more exigent the need, the more imperative the remedy, 
and whether the subject of the demand is for labor performed 
or property in some other form, there can be no difference in 
principle, for the same law is essential to all; for the humblest 
individual or to the organized association, all the rights of pri- 
vate property must be equally sustained, and no organization, 
however powerful, whether of numbers, or property, should be 
suffered to override them, and cannot be permitted to do so ex- 
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cept at the cost of that individual liberty which is the essential 
basis of free government. 

Justice enthroned on law is the only protection of the humble 
and defenseless. How shall justice be enthroned but by a 

,united public opinion demanding it? and the demand must 
originate in the articulate individual conscience, which must be 
listened to and respected, or we shall be ground down by the 
despotism of numbers, or military autocracy, or aggregated 
wealth, enacting and compelling obedience to laws, not to estab- 
lish justice and insure domestic tranquility, but to secure unjust 
privileges and unequal advantage. | 

In my own country I have witnessed the insatiable growth of 
that form of State Socialism styled ‘‘ Protection,’’ which I 
believe has done more to foster class legislation and create in- 
equality of fortune, to corrupt public life, to banish men of 
independent mind and character from the public councils, to 
lower the tone of national representation, blunt public conscience, 
create false standards in the popular mind, to familiarize it with 
reliance upon State aid and guardianship in private affairs, divorce 
ethics from politics, and place politics upon the low level of a 
mercenary scramble, than any other single cause. 

Step by step, and largely owing to the confusion of civil strife, 
it has succeeded in obtaining control of the sovereign power of 
taxation, never hesitating at any alliance, or the resort to any 
combination that promised to assist its purpose of perverting 
public taxation from its only true justification and function, of 
creating revenue for the support of the government of the whole 
people, into an engine for the selfish and private profit of allied 
beneficiaries and combinations, called ‘‘ Trusts.’’ Under its 
dictation individual enterprise and independence have been 
oppressed, and the energy of discovery and invention debilitated 
and discouraged. 

It has unhesitatingly allied itself with every policy which 
tends to commercial isolation, dangerously depletes the treasury, 
and saps the popular conscience by schemes of corrupting 
favor and largesse to special classes whose support is thereby 
attracted. 

Thus it has done so much to throw legislation into the political 
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market, where jobbers and chafferers take the place of states- 
men. The words of Lowell’s warning well apply: — 
“ Rough are the steps, slow-hewn in flintiest rock, 
States climb to power by; slippery those with gold 
Down which they stumble to eternal mock: 


No chafferer’s hand shall long the scepter hold, 
Who, given a Fate to shape, would sell the block.”’ 


Gradually the commercial marine of the United States has dis- 
appeared from the high seas, with the loss of the carrying trade, 
and the dispersion of the class of trained seamen and skilled 
navigators; the exceptions, that only prove the rule, are the few 
vessels lately built, and only by making a breach by special con- 
tract in the general tariff and navigation laws, a reluctant con- 
fession of the impolicy and unwisdom of both, but an object 
lesson from which valuable instruction may be drawn. 

More than seventy years ago, when this practice of the sub- 
stitution of State interference for free individual enterprise and 
energy was first mooted, and before the destructive policy of 
protection had struck its roots in American legislation, my great 
countryman, Daniel Webster, had said: ‘* How, sir, do ship- 
owners and navigators accomplish this? How is it they are able 
to meet and in some measure to overcome universal competition ? 
Not, sir, by protection and bounties, but by unwearied exertion, 
by extreme economy, by unshaken perseverance, by that manly 
and resolute spirit which relies on itself to protect itself. 

‘*T need not say the navigation of the country is essential to 
its honor and its defense.”’ 

And at a National Congress of Farmers, just held at Atlanta, 
I find full confirmation of all that I have said in the address of 
a former Commission of Navigation: — 

‘¢ To think awhile of the ocean and its navigation, of the ships 
and seamen carrying on the commerce of the world, should bring 
delight and stir our pride; for many builders of reputation, many 
famous shipmasters and some of the most successful merchants 
began careers of honor as farmer boys. Once our laws encour- 
aged enterprise on land and sea, and our people succeeded. The 
four pillars of our prosperity were agriculture and manufactures, 
commerce and navigation. American ships and American trade 
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went everywhere ; and the American flag at sea had the respect 
of the world. So it was, but is no more. No call to the sea 
sounds now for Young America, it has been swept by rivals so 
cleanly from the sea that the proportion of American carriage, 
in what is called American commerce, is now but half as large as 
in 1789. 

**When we had shipping of our own, and merchants of our 
own people to carry on our trade, we had no fears of adverse 
balances and the export of gold. There was then no nation, 
rival or enemy, that could strip us of our wealth. Now there 
is, and the world knows that a foreign marine is a stripping 
machine. A famous Englishman laid down this maxim for his 
country’s guidance: ‘ Whosoever commands the sea commands 
the trade; whosoever commands the trade of the world commands 
the riches of the world and, consequently, the world itself.’’ 

It is incorrect to speak of ‘* Protection ’’ as a national policy, 
for that it can never be, because it can never be other than the 
fostering of special interests at the expense of the rest; and this 
overthrows the great principle of equality before the law, and that 
resultant sense of justice and equity in the administration of 
sovereign powers which is the true cause of domestic tranquility 
and human contentment. The value of ‘‘ protective ’’ taxation to 
its beneficiaries consists in its inequality, for without discrimi- 
nation in favor of some one there is no advantage to any one, and 
if the tax is equally laid on all, all will be kept upon the relative 
level from which they started; and this simply means a high 
scale of living to all, high cost of production of everything, and 
consequent inability to compete anywhere outside the orbit of 
such restrictive laws. 

But the enfeeblement of individual energies and the impair- 
ment of manly self-reliance are necessarily involved, and the 
belief in mysterious powers of the State and a reliance upon 
them to take the place of individual exertion fosters the growth 
of State Socialism, and personal liberty ceases to be the great 
end of Government. 

How can we fail to perceive that it is fatal to hopes of ad- 
vancement — or even of retention of what has been gained by 
civilization — when individual freedom and idiosyacrasies of 
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personal character are impeded or cramped in their free expan- 
sion by the stupid interference of inflexible labor laws, which 
may be reasonably applicable to one description of human 
exertion, and yet wholly unadapted for others; beneficial to one 
man, hurtful to another ; a benefit to one class, a curse to another ; 
repressing activity, discouraging energy and enterprise, and tend- 
ing only to establish a standard of dull and hopeless mediocrity? 
I can imagine no more unhappy fate than for a man to be 
chained to an occupation below the natural level of his capaci- 
ties — cruelly cramped in his aspirations, and forbidden to rise 
to his full intellectual and moral stature. And vain and irrev- 
erent are all such attempts to establish a dead level in human 
faculties of body or mind—a bed of Procrustes, on which the 
bodies and minds of men are to be stretched or maimed, but 
never to rest in peace. 

Who will not admit that the individual discoveries and labors 
of such men as Caxton, Watt, Arkwright, Stephenson, Nasmyth, * 
Wedgewood, Bessemer, Whitworth, and Whitney, Ericsson, 
Bell, or Edison, have been productive of infinitely greater, steady, 
happy, prosperous, and beneficial industry and employment — 
giving comfort and occupation to countless members of the 
human race, and an upward impetus to the cause of humanity 
and civilization, far beyond all that statutes and societies for the 
avowed protection of labor can ever pretend to accomplish? 
Not France alone, but the entire civilized world mourns the death 
of Louis Pasteur, whose discoveries of the origin of disease are 
of such value to humanity at large. The list of such individual 
benefactions is, happily, too long to attempt its repetition here, 
and their names crowd our memories and swell our hearts with 
gratitude and admiration — but it may be confidently asserted 
that each of the inventions which have so blessed mankind and 
promoted its progress, has originated in the mind of an individ- 
ual, the sole channel through which it has been introduced for 
the general welfare. 

The pathway to invention is not broad, and its narrow defile 
admits the entrance of no two minds abreast —the pursuit 
requires segregation and concentration of the faculties — and 
often to escape unfriendly obstruction, interference, and antici- 
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pation, the secret of the discovery must be sheltered and concealed 
in the solitary bosom of the inventor, until the propitious moment 
for its announcement arrives. 

The ** garment hem of cause’’ can be touched only by the 
hand of the individual student — 


“Trying, with uncertain key, 
Door by door of mystery:”’ 


and in solitude he must patiently pursue his object — watching 
the opportunity to gather the golden grains as they fall slowly 
from the store-house of Nature’s secrets. 

Such reflections increase respect for individual freedom, and 
consideration for the rights and duties of others; selfishness is 
lessened, and the habitual recognition of others’ rights broadens 
the scope of observation and quickens the perception of altruistic 
duty. With the freedom of the individual grows his dignity, 
and public spirit here has its truest genesis, for it becomes visibly 
the comnion cause of all— not a single act or measure, but a 

‘rule of action, a principle which is the necessary accompaniment 
of every act—and a standard is thus erected, around which all 
can rally, in the sense of security, for the rights of each— for it 
is the common interest made evident. 

If this can be made the ruling force of a nation, its elevation, 
progress, and permanence are assured — for justice is the per- 
manent foundation of a State—and public laws, founded and 
regulated upon such a principle, will connect all classes and 
occupations of society, by preventing undue advantage to any at 
the cost of the rest. 

Laws touched with such a high public spirit would meet with 
public honor and respect — suggestions of revolution would be 
deprived of their chief stimulant —and the occupation of the 
agitator and demagogue would be gone. 

And to what audience, and in what spot on the green earth, 
could a plea for respect and freedom for individual genius be so 
confidently urged as in the City of Edinburgh? 

What country has greater cause than yours for love and pride 
in her children, and can more forcibly illustrate, by a long cata- 
logue of illustrious names, the value to the whole world of each 
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true soul, conscious of its powers and fearlessly faithful in their 
expression ? 

In philosophy, science, and art, in every department of intel- 
lectual acquirement and education, Scotland’s rank is second to 
none, and in some names leads the world. 

It is not fitting that I should, in this presence, leave unspoken 
the name of Adam Smith, and I pronounce it with profound 
respect for the great individual whose clear mind first taught 
men the true philosophy of liberated commerce and freedom of 
exchanges, and induced the longest step yet taken in the path of 
political economy. 

Well might David Hume declare, as Buckle has recorded, that 
‘‘The Wealth of Nations ’’ was the most valuable production of 
the human mind. 

Come from what land he may, who can tread the soil or 
breathe the air of Caledonia without pausing with love and 
gratitude to bless the name and memory of Walter Scott? 
He has not only peopled lake and glen with the creations 
of his imagination, but has bound history fast in the flowery 
chains of his fiction; every mountain, stream, and valley of his 
native land he has bedecked with his exquisite fancy; he has 
instilled in human hearts everywhere respect and sympathy for 
the virtues that make homes happy and refined, and nations 
honored and beloved. 

Scotland without Sir Walter! It cannot be imagined. Such 
divorce can never be. He was the gift of God to his country, 
and through his country to humanity at large. No other such 
record, save that of the one and only Shakespeare, is in the lit- 
erature of his race, and when he is forgotten it will be a sign of 
national decay. 

Years ago an American poet asked :— 
*¢ But who his human heart hath laid 
To Nature’s bosom nearer, 


Who sweetened toil like him, or paid 
To love a tribute dearer? ”’ 


And when each of us essays to answer Whittier’s question, 
Iam sure that one and all will pronounce the name of Robert 
Burns, the marvelous Scottish peasant who, as Wordsworth said, 
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‘*Shames the schools.’’ And this poor inhabitant below ”’ 
was born and lived and died in narrow poverty, from whose 
chilling grasp he was only released by death, with none of the 
advantages supposed to be essential for the humblest grade of 
literature and poesy. But the ‘living soul’’ within him soared 
above’ his homely surroundings, and as he sang he took the 
human heart by storm, and in the realm of humanity his state 
is kingly. From that early and humble grave in Dumfriesshire 
the music of his soul comes to our ears; he has become a polit- 
ical, religious, and educational force, and — 


“‘ Deep in the general heart of men 
His power survives.”’ 


Burns alone is plenary and unanswerable proof that the free 
individual is the true seed of progress in civilization. 

The trend of modern invention towards equalizing human 
opportunity for intellectual advance is marvelous. Look for 
an instant at some of the highest triumphs of invention: not 
merely the saving of exhausting, cheerless labor; not merely 
rest for the toil-worn body; but refreshment and delight to the 
minds and souls of men. 

The art conservative of all the arts, printing, is flooding the 
world with the light of literature; the food of thought, the 
nutriment of ideas, are distributed broadcast and imperishably, 
widening the perception of the common brotherhood of men. 

Curran called the twenty-six letters of our alphabet «the 
natural enemies of folly and slavery,’’ and the line of Byron is 
even more striking: 


«“* * * The drop of ink 
That, falling, may make thousands, even millions, think.’’ 


To-day the smallest coin of the realm will suffice to procure 
copies of the masterpieces of thought and composition, and the 
humblest and the poorest individual can summon to his com- 
panionship the kings of thought, the master minds of the world. 

Ten years ago I sent to London for copies of the New Testa- 
ment, clearly printed on good paper and protected by substantial 
binding, for which I paid one penny each. This audience will, 
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I believe, acquit me of emotional extravagance when I confess 
that I felt a thrill when I took these volumes in my hand and 
realized the capabilities of such cheap and boundless acquisition. 

The strength of Scotland assuredly is found in the education 
that has been secured to all classes of her people. And in this 
cultivation of the brain not less has been assisted the cultivation: 
of the heart, which makes the brotherhood and helping hand of 
Scottish people to each other so known and admired the wide 
world over. 

The cold crust of class and personal selfishness is penetrated 
by these roots of intellectual fellowship in the commonwealth of 
letters, and a tide has set in which, with increasing volume, is 
drawing men from every class of occupation into a co-operative 
sympathetic understanding with each other for the advancement 
and diffusion of learning, which in this country and in the United 
States has thrown wide open the doors of scholarship, and is 
bringing the best education practically within the reach of any 
frugal citizen of average intelligence, expanding the force of 
modern thought and opening paths to new discovery. 

A picture was lately drawn, and by a master hand, in a simple 
story of Scottish life, which to me was most attractive, and an 
extract from which, in closing, I will here reproduce, as illustra- 
tive of the brotherhood of the human mind, and a touch of 
nature that makes the whole world kin—the Davids and the 
Jonathans of actual life. 

‘* Tt was a low-roofed room, with a box bed and some pieces of 
humble furniture fit only for a laboring man. But the choice 
treasures of Greece and Rome lay on the table, and on a shelf 
beside the bed the college prizes and medals, and everywhere the 
roses that he loved. 

‘* His peasant mother stood beside the body of her scholar son, 
whose hopes and thoughts she had shared, and through the 
window came the bleating of distant sheep. 

*¢ It was the idyll of Scottish university life.’’ 

And the words of the high-born and high-bred Gordon to the 
peasant mother :— 

‘* Your son was the finest scholar of my time, and a very per- 
fect gentleman. He was also my true friend, andI pray God to 
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console his mother, and he bowed low over Marget’s worn hand 
as if she had been a Queen.”’ 

In the beginning I referred to the appalling array of martial 
forces, but we should be equally mindful of the unproclaimed, 
undecorated, ununiformed armies of healing, restoration, and 
amelioration, which never were so strong in numbers, in enthu- 
siasm, so potently organized and effectively occupied as they are 
to-day, nor so mighty in their mild strength since the Star of 
Bethlehem shed its serene light upon the Chaldean shepherds, 
and has steadily and irresistibly radiated its influences silently 
into the hearts of mankind, converting countless men into its 
unconscious instruments. 

Evolution, not revolution, is the quiet masterful force now 
leading the progress of civilization, and the personal conscience 
and the ‘‘ living soul’’ of the free individual are essential to 
enable mankind to conform to the changes which are inevitable 
in its onward journey. 


“ For what avail, the plough or sail, 
Or land, or life, if Frexpom fail.” 
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THE DURRANT CASE. 


The Durrant Case, if we classify it in the annals of celebrated 
murder trials, was distinctly an alibi case; 7. e., the issue of 
guilt or innocence rested mainly on the central question of the 
defendant’s whereabouts and of the truth of his own story on that 
point; and in the variety of events and issues bearing on this 
main question it is among the most interesting. Secondarily, 
the case is of the class in which much depends on the details of 
a locality, and on this point it made peculiar demands upon the 
industry and the ingenuity of counsel. In these two respects 
lies the special interest of the case and the reason for the great 
length of the trial.? 

The case was called on Monday, July 22, 1895, in the Superior 
Court, Department 3, of the City and County of San Francisco, 
California, before Hon. Daniel James Murphy. The twelfth 
juror was obtained on Thursday, August 29, or 54 weeks later; 
21 actual days being consumed in selecting the jury. The lists 
needed were a general one of 1250, from the general venire, and 
two more special venires of 75 each; of these, 482 were chal- 
lenged for cause, and 15 peremptorily (4 for the State, and 11 
for the defense). The opening address, followed by a view of 
the premises, took place September 4; the counsel for the State 
being Mr. Wm. Sanford Barnes, District Attorney, and Mr. 
Edgar Davis Peixotto; and for the defense, Mr. John Henry 
Dickinson, Mr. Eugene Nelson Deuprey and Mr. Abram Warren 
Thompson. 

The facts leading up to the charge were in brief as follows: 
Miss Blanche Lamont, 21 years of age, lived with her aunt and 
her aunt’s husband at 209 21st street. She had been brought up 
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in Dillon, Mont., and had come for her health to San Francisco, 
in September, 1894, her ,sister Maud (19 years old) having 
come in the preceding June. She had been, since her arrival, 
an attendant, as well as her uncle, aunt, and sister, of Emmanuel 
Baptist Church, Pastor George J. Gibson, situated on the east 
side of Bartlett street, half way between 22d and 23d streets. 
She here attended with fair regularity the Sunday-school and 
the morning service, as well as the weekly and monthly meetings 
of the local branch of the Young People’s Christian Endeavor 
Society. She also went weekly to the meetings of an amateur 
orchestra, in which she played the violin, at Grace Methodist 
Church; and, for a short period, went weekly to a reading-club, 
of which her uncle was a member. Other than this she went 
out little; and she was chiefly in the society of her own family, 
except that this or that young man more or less frequently 
escorted her home (alone or with her sister) from the meetings 
of the church, the society, and the orchestra. 

On Wednesday, April 3, 1895, she left her home as usual to 
attend the morning work at the Girls’ High School, on Sutter 
street, nearGough. Thence she went (also in accordance with 
her customary practice, beginning with that week) to an after- 
noon cooking-class, at the Girls’ Normal School, on the east 
side of Clay street, just north of Powell. She left this school 
with the other pupils at 3 o’clock; by supper time she had not 
yet reached home, and when morning came, she was still missing. 
The police were informed, search was made, and the disappear- 
ance was discussed in the newspapers as a mysterious case of 
possible enticement or elopement. 

On Saturday morning, April 13 (Easter Sunday falling 
on April 14), some ladies went to the Emmanuel Church to 
decorate it with flowers. Happening into the library, they 
found there the dead body of one Minnie Williams (who had 
disappeared on the preceding Friday night), evidently mur- 
dered. The police were called, and searched the church, finish- 
ing lateinthe evening. The search of the belfry tower, however, 
was postponed until the following morning,—the tower-door 
being locked, and (as afterwards appeared) the handles broken 
off and thrown from the inside underneath the flooring. At 
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9 a. m. on Sunday, the search being resumed, the, door was 
forced open, and on the second or top landing of the belfry 
stairs was found a body, which was immediately suspected to 
be and was soon afterwards identified by Mr. Noble as that of 
Blanche Lamont. 

The body lay upon its back, entirely naked; the hands crossed 
in front, the feet together, and the head supported on each side 
by a block of wood somewhat in the manner used at autopsies 
to steady the body to be operated upon. An examination 
showed that death had occurred by strangulation. The lungs 
und the windpipe were congested; the throat was compressed, 
and there was some clotted blood about the mouth and the nose; 
while upon the right side of the neck were five finger-nail incis- 
ions, and upon the left side seven, one of these (on the left side) 
appearing to be that of a thumb. 

The decomposition which had set in pointed to perhaps two 
weeks as the period elapsing since death, and it had so far pro- 
gressed that it was impossible to determine from the body 
whether an attempt on the virtue of the deceased had been 
made. No blood appeared about the premises,’ and though 
the floor was dusty, it was so littered with sticks, -sawdust, 
shavings, and papers, that traces of a struggle or of footprints 
were hardly to be expected, if indeed there was any serious 
attempt to discover them. The clothes of the dead girl were 
missing; but after some search (made by the three or four 
policemen present, as well as by some of the dozen other per- 
sons who had been allowed indiscriminately to enter) the 
various articles were found in the following places: A glove 
and other articles on the floor near by; the girl’s school books 
and strap, under the joists in the southwest (front) corner of 
the middle ceiling; her hat, under the belfry tlooring; her shoes, 
under the rafters of the lower ceiling in the southwest corner ; 
another glove, between the joists in the southeast (rear) corner 
of the lower ceiling. 

The situation and construction of the building, as they are 
material to the understanding of this and subsequent parts of 


1 Some stains found below were otherwise explained. 
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the story, must now be explained.!_ The church building, meas- 
uring some 115x55 feet, stands full up to the street line on a 
lot 125x80 feet, the street being 60 feet wide over all, and the 
church standing some 200 feet from 22d street. On the north 
side of the building is an alley-space of. nearly 4 feet, on the 
south side another of 20 feet, both of these being fenced in, 
with a gate in each front fence. There is a door on the north 
and on the south sides, as well as in front. . 

Within, on the ground floor, is first a vestibule, with stairs 
leading upwards right and left (to the main auditorium-vesti- 
bule); at the left side is a small library-room; then a 
large Sunday-school room; then an infants’ class-room sep- 
arated from the main room by folding-doors; and, at the 
same or east end of the church, a janitor’s room, a wash-room, 
and a stairway to the next floor. On the second floor, the 
east or rear end contains (back of the auditorium) a pastor’s 
study, a baptistery and a choir and organ loft; the latter receives 
the stairs from below; and from a passage behind the study and 
the baptistery another stairway ascends through the rafters to 
an attic at the back of the roof. At the west or front end is the 
main vestibule, from which a stairway leads to a gallery on the 
west wall, some 12 feet above the floor, and 15 or 20 feet below 
the ceiling. The belfry-tower, at the same end, projects from 
the main building, and is entered exclusively by a door from 
this gallery. A winding stair, in 53 steps, goes up within the 
tower 15 feet to an intermediate or first landing, then 18 feet 
more to the second or main landing. The peculiarity of the 
roof is that there are three distinct leads, creating two chambers 
or lofts extending over the entire auditorium; first, the real or 
outer roof; next, the original ceiling, several feet below and 
formerly plastered on the ceiling side; and last, a new 
wooden ceiling, several feet below the old one, added in 
1894. The wall at the front or west end is sheathed over 
for the space between the new and the old ceilings; but 


1 The subjoined diagrams show the represented — if indeed by anything 
situation of the building and the other short of a model — only by several 
localities important in the case. The diagrams for which space does not 
interior of the building could be _ suffice. 


| 
| 
i 
a 
q 
4 
a 


| 


*(sqooujs Aq) fg = COI ‘som = aod 
‘oT §— AV JO =] 
‘uoyounl ‘looyog = y 


A=Emmanuel Church 
B= Mrs. Leake’s House. 


THE DURRANT CASE. 33 
G Clay | 
N | 
Eddy | 
ON 
Haight 
14th 
O———-E 
| ; 
E 
Valencia 
; | Bartlett 
| a 
| \| Mission 
VOL. XxX. 3 


34 30 AMERICAN LAW REVIEW. 


there are two openings (one like a doorway) in the wall-beams 
between the old one and the roof; and thus access could be had 
to it at this end from the belfry landing;! while at the other 
or east end the attic over the stair leading up from the baptistery 
admitted to the lower chamber between the old and the new 
ceilings. Furthermore, access from the level of the old ceiling 
to the new one could be had at the front end by climbing down 
through a space between the rafters of the old ceiling. Finally, 
the regular way to get inside the new ceiling from the church 
proper was through an opening at the front end above the 
gallery, by means of a ladder kept in the gallery; this access being 
necessary in order to adjust the gas jets or ‘* sun-burners ’’ which 
hung down into the auditorium at the rear or east end through 
openings in the lower ceiling. Thus, the murderer, after the 
belfry-door handles were broken off on the inside, would have 
to leave by stepping from the belfry to the level of the old 
ceiling, and then through the beams to the lower ceiling, and 
either passing across it to the stair in the attic at the rear or 
climbing down by the ladder to the gallery; in either case he 
must be completely familiar with the church; while the former 
mode of exit would be the more natural, because he could not 
have placed the ladder beforehand while in the girl’s company, 
and without the ladder the drop from the ceiling to the gallery 
would be unpleasant, if not dangerous. 

The surroundings furnished also these further indications. 
First, the death must have occurred before the afternoon of 
April 4, because on that day the plumbers were in the church 
and could not get into the belfry because the handles were 
broken off and the door locked. Next, the murderer must have 
been one who was furnished with keys to enter the church and 
who knew it would be deserted at the time. Finally, the entry 
must have been voluntary on the part of the deceased, and 
therefore the murderer must have been a person sufficiently 
familiar with the deceased and sufficiently entitled to have busi- 
ness at the church to be able to furnish plausible inducements to 


1 Jt appeared that by a hole in but no question was raised as to its 
the plaster in the gallery wall there use, 
was another possible mode of access; 
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a girl of the character of Miss Lamont to enter the church with 
him for some special occasion on a week day. 

How, then, was suspicion directed towards the accused, and 
on what evidence did the State charge him with the murder? 

We may take up the evidential material in several groups. 

A. 1. Motive.—Up to the last moment of time when either 
Durrant or the deceased girl was seen, there was absolutely no evi- 
dence of a motive for him to kill her. The accused met Miss 
Lamont in September, 1894, soon after her arrival. He was 
then librarian and assistant superintendent of the Sunday-school 
in Emmanuel Church, as well as usher at the church services. 
They were both members of the local Christian Endeavor 
Society; and he had frequently escorted the sisters home from 
church on Sunday and also from the week-day meetings of the 
society. He had called at the house not more than twice or 
thrice. Of her few friends he was perhaps her most frequent 
but not an exclusive nor an assiduous attendant. He was at the 
time 23 years of age, was born in Toronto, and had lived in San 
Francisco some 16 years. He had attended the Emmanuel 
Church some three or four years, lived five or six blocks distant 
from the church, and was in April, 1895, in his third or senior 
year as a student at the Cooper Medical College. Neither in his 
own life, then, nor in that of Miss Lamont, was there found 
any circumstance betraying a likely motive for killing her.! 

2. Opportunity: Presence at the Time and Place of the Kill- 
ing.— The main reliance of the State was upon a chain of 
testimony which, if true, would place the accused in the church 
with the deceased at the probable time of the murder. To be- 
gin with, the accused had met her (by accident, it seems; at any 
rate it was the first occasion of the sort) on the very morning of 
Wednesday, April 3, on her way to the High School; and had 
ridden with her in the cars to the school,’ there leaving her and 
passing on to the Medical College. 


1 There were but three available threat, or the general probability, of 
hypotheses as to the motive of the speedy exposure of her would-be 
murderer: (@) a pure glutfor blood; seducer’s conduct; (c) murder to 
(b) a sudden angry purpose arising destroy the victim of his rape. 
from the girl’s refusal to accede to an 2 This was proved by the conductor 
improper proposal and from her of the car, who knew Miss Lamont by 
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But his presence at the church with Miss Lamont in the after- 
noon of that day was the main support of the State’s charge, 
and this they affirmed on the credit of the following series of 
witnesses, who traced him from point to point :— 


Miss Edwards: Came out of the Normal School about 2:55 p. m., and walked 
to the corner (Clay and Powell) with Blanche Lamont; here a young man met 
Miss Lamont and boarded the passing car with her, sitting on the east side (the 
school side) of the grip-car; the witness entered the closed car attached, and 
rode south with them; but she said at one time that she did not, at another 
that she did, notice them when the car reached Market street. The witness 
had never seen Durrant before, but identified him positively. 

Miss Pleasant, now Mrs. Dorgan: Came out of the school at the same time 
and walked south on the east side, in company with Miss Lannigan; at the 
corner of California street (two blocks further) a car overtook them, passing 
south, about 3:05 or 3:10, and on the east side of the grip-car, facing them,} 
was Miss Lamont with a young man, the latter holding an open book and both 
looking at it. The witness had never seen Durrant before, but identified him 
positively; she called Miss Lannigan’s attention to the couple. 

Miss Lannigan: Told exactly the same story; she had never seen Durrant 
before, but identified him positively. 

Mrs. Vogel: Lived directly across the street (on the west side) from the 
Normal School. On the above day she was looking from her front window 
about 2:07, and saw a young man at the corner on the east side; he walked 
back and forth between there and the school till 3 o’clock, standing at one 
point facing the witness for as much as 15 minutes at one time. The witness 
had $300 in the house, and, thinking his lingering suspicious, watched him 
carefully, even using an opera-glass for this purpose. About 3 o’clock, when 
the scholars came out, he met two of them, and got on the grip-car with one of 
these, while the other entered the closed car. The witness had never seen 
Durrant before, but identified him positively; the girls she had not noticed 
sufficiently to identify. 


From this point there was no tracing until that stage of the 
journey was reached in which they would pass along Valencia 
street, beyond the junction of Market and Haight. 


Mrs. Crossett: Was seventy-one years old, lived a few blocks south of the 
church, and had known the defendant about four years, having seen him fre- 
quently in that time. On the afternoon of April 3, she was riding home ina 
Valencia street car, and saw the defendant sitting on the left side of the grip 
car with a young lady, the witness sitting on the right forward seat inside, 


sight as a frequent passenger; by a Noble, and to others; and it was after- 
classmate of Durrant who was onthe terwards admitted by his counsel. 
same car; and by the statements of 1 The seats of these cars run length- 
the accused to his classmate, to Mrs. . wise. 
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second from the end.! She identified Durrant positively, but as to the young 
lady she could say only that her hat was like that shown as Miss Lamont’s. 
The couple left the car at 21st or 22d street, and walked east toward Bartlett 
street. The time of seeing them at Valencia street near Market was fixed by 
the witness at a little later than 3:30, in the following way: She left her grand- 
daughter’s house, on Washington and Laurel streets, about 3:20 p. m.,? walked 
2 blocks south to Laurel and Sacramento streets, then 1 block east to Walnut 
and Sacramento streets; boarded a cable car and rode 5 blocks east on Sacra- 
mento to Devisadero; changed and rode 10 blocks south on a cable car on 
Devisadero to Turk; changed and rode in an electric car 8 blocks south on 
Devisadero to Page; walked 1 block south on Page to Haight; took a cable car 
8 blocks east on Haight street to the junction of Haight, Market and Valencia; 
crossed the square and boarded the car coming west on Market street and 
turning off south at this point on Valencia; and it was on this car that she saw 
the defendant and the young lady. She arrived at her own house, some 6 blocks 
beyond the point of their departure from the car, at 3:58 or 3:59 by the clock. 

The defense argued that her testimony was valueless, since it was impossible 
to make the trip in that time. The defendant’s witnesses made the same trip 
(exclusive of the preliminary 3 blocks, walk) in 46 minutes. Allowing 5 min- 
utes for the walk, this would make an error of 12 or 13 minutes in Mrs. 
Crossett’s reckoning (33 or 34 minutes). But this discrepancy was accounted 
for (1) by proving an excessive delay of 3 or 4 minutes at one point for 
the defendant’s witnesses; (2) by taking Mrs. Crossett’s daughter’s time (3:15) 
for her starting; (3) by supposing 3 minutes’ difference between clocks; all of 
which would give 43 or 42 minutes for the defendant’s reckoning, and 42 or 41 
minutes for Mrs. Crossett’s, —an error of no significance. The only serious 


criticism to be made upon her times was their inconsistency with those of 
the other witnesses.® 


1 These cars are built in one piece, 
with glassed partitions between the 
open or grip section and the closed sec- 
tion; the seats all run lengthwise. 

2 According to her daughter, 3:15. 

8 Thus: By the Powell street wit- 
nesses the couple should have reached 
2lst or 22d street and Valencia by 
3:40 at the latest; by Mrs. Crossett’s 
time, by 3:48 at the earliest, and 3:52 
at the latest; while by the next wit- 
ness, Quinlan’s, time, they were at 
Bartlett and 22d streets not before 
4:10. These differences were hypo- 
thetically accounted for as follows: (1) 


by her of their doings being the 
possible motive for her murder, as ex- 
plained later; this delay would recon- 
cile the stories of Mrs. Crossett and 
the Powell street witnesses. (2) A 
probable getting-off the car at 21st 
street, on which Miss Lamont’s home 
was, and the resumption and consum- 
mation of the defendant’s solicitations 
to turn aside to the church down Bart- 
lett street; a process which, together 
with a sauntering along the 2 blocks, 
would account naturally for difference 
between the time (3:48 or 3:50) when, 
by Mrs. Crossett’s story, they left the 


A lounging or a treating at a candy 
store in changing cars at Market and 
Powell streets; or a meeting and talk- 
ing there with one Minnie Williams, 
afterwards murdered, this knowledge 


car, and the time (4:10) at which by 
Quinlan’s story they approached the 
church. 

But it must be remembered that the 
sole effect of these discrepancies, such 
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Martin Quinlan: Lived on Mission street nearly back of the church, and knew 
Durrant by sight only, having seen him several times. On the above day he 
had an appointment with one David Clark at the saloon at the northeast corner 
of Mission and 22d streets; and at 3:53 or 3:55 (looking at the clock with refer- 
ence to his appointment), boarded a Valencia street car on Market street near 
9th; he got off at 22d street, and walked east on the right-hand (south) side; at 
the corner of Bartlett street he saw Durrant and a young lady crossing from 
the north to the south side of 22d street on the east side of Bartlett street, the 
witness being on the southwest corner approaching them at right angles as 
they reached the southeast corner going south, Durrant walking on the inside. 
The time must have been between 4:10 and 4:20. The appointment was kept, 
and the witness, in going about with Clark, took many drinks, which served as 
material for criticism on cross-examination.! 

David Clark: Corroborated this witness as to the appointment, and fixed the 
times as the same, having looked at the clock in the saloon.? 

Mrs. Leake: A member of the Emmanuel Church, an elderly person, lived at 
124 Bartlett street, on the west side almost directly opposite the north alley- 
gate. She had known Durrant for 2 years, having seen him nearly every Sun- 
day, and on the above day she was looking out of her window, between 4 and 
4:30 p. m., expecting and looking for her daughter, when she saw Durrant and 
a young lady, the former on the inside of the walk, approaching the church 
from 22d street on the east side of Bartlett street. They went on past the 
church and entered the south alley-gate, Durrant opening it. The witness 
identified him positively (though she could not remember his clothes); the 
young lady she thought at the time was either Miss Lamont or Miss Turner. 
The witness wore glasses for reading only, and did not have them on when she 
looked out. 

George R. King: Organist of Emmanuel Church and assistant librarian of 
the Sunday-school, 19 years old, well acquainted with Durrant and the Lamont 
sisters, went to church on the above day ‘just about’’ 5 p. m. to practice a 
piece on the piano in the main school-room. He entered by the front door, 
went into the library for a few moments, then went to the piano, and had played 
2 or 3 minutes when the defendant appeared at the folding-doors (between 
the main room and the infants’ room), and came through them into the main 
room. He had neither coat nor hat on; but his vest and necktie were in order. 
The witness said: ‘‘ Hello, you look pale! ”’ and Durrant® explained that he 
had been fixing the sun-burners over the auditorium, and had been overcome 


as they were, could be to impeach the 
trustworthiness of the identifying tes- 
timony. They did not affect the feasi- 
bility by Durrant of the murder. 
Whether the two reached the church by 
3:45 0r by 4:15 was immaterial to the 
State in this aspect; because, though 
the killing (as will be seen) could not 
have been done by him after 5:05, his 
presence at church for any period 


more than half an hour before that 
time was ample for the deed. 

1 This witness’ character for integ- 
rity was impeached by half a dozen 
witnesses. 

2 An attempt was made, but of 
slight consequence only, to impeach 
this witness’ character. 

8 Durrant himself tells that he said: 
* You would be pale, too, if you had 
been where I have.”’ 
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by the gas; then gave him fifty cents and asked him to get some bromo-seltzer; 
the witness went to a drug store one and one-half blocks away, and brought 
back the bromo-seltzer; Durrant went with him to the kitchen and drank it. 
About this time Durrant mentioned that he had that morning ridden on the car 
with Blanche Lamont. He later went to a mirror to see how pale he was. 
After he had at King’s request helped the latter to bring down a small cabinet 
organ from the choir-loft, they went to the library, where Durrant found and 
put on his hat and coat and they left the church by the front door, about 6 p. m.! 


Analyzing the story of the seven witnesses who bring him to 
the door of the church, we find that the first four did not know 
him before, but that three of these knew Blanche Lamont, while 
all four agreed upon the circumstances ; and that the last three 
had known Durrant before, but did not know or could not 
positively identify Miss Lamont. 


It will be now necessary to notice the remaining evidence of 
the State. 


3. Subsequent Indications of Guilt. (1) On Wednesday, April 10, three rings 
worn by the deceased came by post, wrapped in a piece of the Examiner news- 
paper, to Mrs. Noble, the aunt. The paper bore in pencil the names “ John T. 
King, Prof. Schernstein.’’ Both George King (there being no John T. King), 
and Mr. Schernstein, the deceased’s music teacher (who should have given her 
a lesson on April 3, the day of disappearance, but waited in vain at the house), 
denied on the stand that they had written the names. But Durrant’s connec- 
tion with it could not be shown. (2) On Friday, April 12, the church-janitor, 
Sademan, saw Durrant about 4 p. m. waiting at the ferry at the foot of Market 
street; Durrant explained that there was a report that Blanche Lamont would 
come to the city that afternoon by the ferry and he wished to see if it would 
prove true. To two fellow-members of the Signal Corps who passed him 
there and asked if he had heard anything about her, he made answer that he 
had a clue, the terms of the answer being disputed. They also testified that 
he explained that he was waiting for another member of the corps.? (3) On 
some day between April 4 and 10, about 11 a. m., Mr. Oppenheimer, a pawn- 
broker of 405 Dupont street, was visited by a young man, who submitted a cut- 


1 He arrived home at 6:15, and was 
thereafter satisfactorily accounted for. 

2 Other doings, not significant, were 
these. At the evening prayer-meeting 
of April 3, Durrant sat next to Mrs. 
Noble, said he had promised to bring 
Blanche “ The Newcomes” but had 
forgotten it; asked whether Blanche 
was coming that evening; said that he 
would bring the book on Thursday; 
and did bring it on Friday. About 


April 10 he came to Mrs. Noble’s house 
(as nearly every member of the church 
had done) and offered to search for 
her at places (meaning of ill-fame) 
which the police did not know of, but 
afriend would show him. This theory 
of her disappearance, he afterwards 
explained, had been suggested to him 
by a detective, an explanation not im- 
probable in fact. 
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diamond ring for sale, the witness declining to buy. The witness identified 
Durrant positively as the man, and identified the ring as one of the three worn 
by the deceased and returned through the post on April 10. A Mr. Phillips, pass- 
ing by the shop about the same period, identified Durrant as seen standing in 
front of the shop. 


B. We may now turn to the defendant’s evidence directed to 
the destruction of the fabric thus woven by the State. As the 
State’s main reliance (apart from the admitted fact of his being 
in the church at 5 p.m.) was upon the testimony which sent 
Durrant in the company of the deceased to the door of the 
church by 4:15 on the day of her disappearance, and upon the 
story of his afterwards bringing her ring to sell, so the defense 
concentrated its attack mainly on those two supposed facts. 

1. Motive.—As no indication of a sinister motive had been 
produced against the defendant, there was here nothing to be 
disputed by him. The usual good character testimony was 
offered. 

2. Opportunity; Durrant at another place until too late to 
commit the murder.—The defense admitted without qualification 
that Durrant was at the church as testified by George King 
at 5:05 (approximately) on April 3; but proposed to show 
that he was at or near the Medical College until so late an hour 
that he could not have arrived at the church before 4:55; and 
in 10 minutes the deed, concededly, could not have been done. 

In this view, then, the testimony of the seven eye-witnesses 
who believed that they saw Durrant with Miss Lamont (or 
another person) at successive stages of the route to the 
church was of course discredited. Against all of the seven 
(except Quinlan), the defense expressly disclaimed any impu- 
tation of dishonesty. It explained their identifying testimony 
as so many cases of mistake or illusion, and argued that the 
constant appearance of the accused’s picture in the newspapers 
had tended to create the hallucination that he was the one 
whom they had seen. This they attempted to enforce, as to 
the last four, by pointing out that they had not appeared at the 
preliminary hearing, and had not notified the prosecution of 
their supposed knowledge until several weeks later. The dis- 
crepancies alleged between the statement of Mrs. Crossett and 
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the others as to the time of day when Durrant was seen have 
already been referred to. 
As to the constructive portion of the story of the defense, it 
falls into two parts: (1) The fixing of Durrant’s whereabouts 
till 4:55; (2) The explanation of his reason for going to the 
church at all and of his doings while there. The defense, it will 
be seen, had in the latter part (resting mainly on the defend- 
ant’s own testimony) a double risk to encounter; for not only 
would the failure to prove the facts alleged leave the State’s 
story unshaken, but any serious inconsistencies or palpable falsi- 
ties would tend to discredit his entire story as a manufactured one. 
(1) Durrant at the Medical College. The defendant himself 

_ with commendable courage (and yet his case inevitably involved 


it) took the stand to tell his own story, which was in brief as 
follows: — 


On April 3, the day of the disappearance, his last morning lecture closed at 12, 
a recess of one hour following. Not feeling well enough for a hearty lunch, he 
went north on Webster street for a walk, stopping at the corner of Clay street 
to buy some nuts which he eat as he walked. He returned by 1 p. m., and 
finding a notice that Dr. Stillman (the next lecturer) would not come that day, 
went with Student Ross for another walk north on Webster street, meeting on 
the way Student Carter, and returning in half or three-quarters of an hour; 
then went to the library for about the same time, speaking there with Student 
Diggins, then went down-stairs and talked with Student Glaser, omitting 
a lecture by Dr. Hansen; then attended Dr. Cheney’s lecture from 3:30 to 4:15, 
taking 5 pages of notes; then took the cars from Sutter to Larkin, to Mission, 


to 22d street, getting off at Bartlett, and reaching the church library at 4:55 
p. m. by the watch. 


As to this part of the story, the three students, Ross, Carter 
and Diggins, testified that they remembered the conversations 
and walks respectively; but they were unable to identify the 
date; the circumstances making April 3 of greater or less 
probability in different instances.! Student Glaser was not 


1 It may be pointed out that even streets could have been covered by car 
if the walks had occurred on that day, in 15 minutes, bringing us to 2:15,a 
the State’s story was not thus dis- time not materially different from 
proved; for, taking the minimum esti- that at which Mrs. Vogel first saw 
mate (half an hour) forthe walk and him waiting there near the school 
the library visit, we reachonly2p.m.; (2:07). 

and the 15 blocks to Clay and Powell 
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questioned on this point. Durrant’s presence at the lecture, 
however (3:30-4:15) would have disposed conclusively of the 
State’s story. As to this, first, neither the lecturer nor a single 
student of the 74 usually in the class could remember whether 
Durrant was or was not present at that lecture,— a not unnatural 
state of mind, since 12 or 13 days elapsed before his arrest 
would cause them to recall the occasion. Next, and of most conse- 
quence, the attendance-roll did show Durrant to be present,— the 
absent ones being marked by an ‘A,’’ and Durrant’s name 
having no such mark appended. But the accuracy of this roll 
was questioned by the State. The evidence pro and con as to 
the roll-call was as follows: — 


Dr. Cheney: At the close of the lecture the roll was ealled by Student Gray, 
standing beside him and marking it. Dr. Cheney, though having no personal 
knowledge, believed the roll to be correct, having subsequently questioned each 
student (apparently after the arrest) and found the record corroborated.! 

Student Gray, in marking the roll, depended entirely on the answers as heard, 
not on eye-sight. In March the roll had not been written up, and so the roll for 
April 3 was at first by error marked in the blank space of March 31, and after- 
wards was copied into the correct place, the original marks being erased. 
The roll-method was liable to error, he admitted, and in the succeed- 
ing June an improved system was adopted. He had no means of knowing 
whether one student was answering for another. Questions as to his expe- 
rience on this point on past occasions were ruled out. On the defendant's 
cross-examination, however, it was brought out that on at least two occasions 
shortly afterwards (April 8 and 12) he had himself asked a fellow-student to 
answer for him, and on one of these it was only when the defendant was called 
upon to recite that his absence was detected. Out of the 74 usually in the 
class, apparently all (except one deceased) testified that they did not answer 
for Durrant on April 3; but one of them, who was marked absent, testified that 
he was in fact present. 


J 


= 


But, besides the evidence (whatever it might amount to) of 
the roll-call record, the note-book of Durrant was of conse- 
quence. His 5 pages of notes fairly represented the lecture, 
and were as much like those of other students as they would 
naturally be. Two classes of evidence, however, were offered 
by the State to destroy the value of this circumstance. (a) It 
was claimed that there had been ample opportunity to copy them 


1 This evidence, in another form, fense declined to accept the oppor- 
was objected to and excluded, but tunity. 
afterwards permitted, when the de- 


i 
i . 
q 


THE DURRANT CASE. 


43 


inafterwards. On April 10, Student Glaser went over with Dur- 
rant at the college their notes of this day, April 3, Glaser alone 
reading and Durrant copying from time to time.’ As to this, 
Durrant explained that a mutual ‘‘ quiz,’’ for purposes of im- 
provement, etc., was not uncommon, and that he had copied only 
two rules in all. 

(+) Furthermore, his note-book remained at the house till April 
17th (unthought of by the police), when it was sent to his 
attorney’s office (Durrant having been arrested on the 14th) ; 
his attorneys told him the notes were not complete, and the 
book remained in their possession for an indefinite time there- 
after. (c¢) It was claimed that Durrant had expressly admitted 
that he had few or no notes of that lecture, and had tried to 
borrow from others to complete them. Student Graham went 
on April 20th to the prison, and Durrant, asking Graham’s com- 
panion to step aside,?— 


“asked me if I would lend him my notes to compare with his own. He 
told me he had no notes at all, and if he could get them from me he could 
establish his alibi. He told me I could take them to his house and put them in 
his book and thus have them brought to him. He also said I might earn them 
and then tell them to him.”’ 


Graham did not accede to this request. Durrant admitted 
expressing to Graham a wish to have the notes, because ‘ he 
didn’t know whether he had full notes,’’ and made this singular 
explanation: ‘*I was following instructions of one of my law- 
yers to get notes of Dr. Cheney’s lecture and complete my own 
notes and compare them.’’ ® 


1 On April 10 he already knew for 
several days that Miss Lamont had 
disappeared on the 3d. 

2 It was their joint request, Dur- 
rant said. 

8 Some apparent inconsistencies 
here appeared in his story. He 
claimed that when he was arrested on 
the 14th, he had forgotten whether he 
had notes, and first learned from his 
attorneys on the 7th that he had. But 
(1) on the 10th he had already gone 
over the same notes with Student 


Glaser; (2) on the 20th he at least 
told Student Graham that he did not 
know whether he had full notes. 

It must be added that, according to 
two or three reporters, Durrant, when 
first arrested, told them that he had 
reached the church between 4 and 
4:30. This he explained as a mis- 
understanding of his expression 
** gone to the church between 4 and 
4:30,” signifying the time of leaving 
the Medical School. But the news- 
paper reports of what witnesses had 
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(2) Durrant at the Church. ‘How did Durrant happen to be 
at the church at all, on the day of Miss Lamont’s disappearance? 
His purpose, according to his own story, was to repair the east- 
erly ‘**sun-burner”’’ hanging through the ceiling above the 
rostrum. It consisted of 24 gas-jets, one being fitted with an 
electric vibrator, by means of which all were lit. The wire ran 
75 feet to the gallery wall, where a gas valve turned on the gas 
and a push-button made the connection with a battery. Durrant’s 
story, in brief, was as follows :— 


He was interested in electricity (but knew nothing of gas), and had several 
times repaired the sun-burner attachment. He had several times been told of 
defects by Mr. Davis, the treasurer, by one of the trustees, and by the janitor, 
Sademan; one of these occasions was in the preceding January. About March 
23 preceding, a trustee or Sademan (later he fixed it as Sademan) told him that 
the lights would not work at the first press of the button, and he said he would 
look after it. When he came to the church he went to the library, put his 
watch in his coat, and left coat and hat there on a box; went through the Sun- 
day-school room up to the auditorium; proceeded to the gallery at the front 
end to turn on the gas; plugged the button, turned the gas half on, raised the 
ladder, mounted, went along the lower ceiling to the opening, took off the 
cover and reflectors, remedied with nippers the spring on the vibrator (an 
operation of 4 minutes or so), tested its working, and returned to the gallery 
and shut off the gas. While making the repairs he lay on his stomach, his 
head protruding downwards through the opening over the gas, and the escaping 
gas nauseated him. This it was that caused the paleness described by the wit- 
ness King. The rest of his story coincided substantially with that of King. . 


A vigorous cross-examination of nearly 2 days was met by 
Durrant with almost entire success so far as this part of his story 
was involved,—a circumstance of considerable significance in 
view of the great mass of details involved. But the State 
attacked the story at several points in the following ways: — 


(a) The treasurer Davis and each of the 5 trustees testified that they had 
not spoken about the gas to Durrant at any time in 1895. The janitor Sademan 
testified that he had had no conversation with Durrant about the sun-burner 
at or about the time stated, and that the gas apparatus was ‘‘ in a perfect state 
of repair,’’ except for a loose key in the front lobby below, which sometimes 
caused a slight leak! (6) Experts testified that the effect of inhaling gas 


said or would say, proved so unreliable 1 Workmen had repaired the single 
throughout the trial that this particu- wall-burners in the church on April 
lar evidence did not play animportant 2, and this, as the source of a gas- 
part. escape, was made much of by the 
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would be a flush and redness of the face, not a paleness; but an expert for the 
defense denied this. (c) King testified that when he entered the library 
(which must have been about 5, or after Durrant had, by his own story, arrived) 
he saw no hat and coat there; and, as the door was locked when they went 
back there before leaving, it would follow (assuming that his not seeing them 
indicated that they were in fact not there) that Durrant, and he only, had put 
them there in the meantime, i. e., during King’s absence to get the bromo-seltzer; 
since it was admitted that a new lock (to keep out book-thieves) had been put 
on the door only a few days before, to which Durrant and himself alone had 
keys, and since the interval of his absence had afforded Durrant time to put 
the articles there. The effect of this would be merely to show that Durrant’s 
story about putting them there on his first arrival was false. 


Durrant’s Exclusive Opportunity.— As further negativing the 
hostile effect of the State’s testimony putting Durrant at the 
church on that afternoon (whether with or without Miss La- 
mont), it was of course open to the defense to show the 
possibility or probability of some other person having equal 
opportunity to commit the crime or showing equally strong 
traces of guilt. In this respect much was promised, but little 
attempted, and practically nothing effected. The State had 
shown, as to modes of access, that the north door to the church 
had been nailed up in the previous year; that to the front door 
keys were possessed by King and the janitor Sademan only; and 
that to the south door keys were possessed by only King, Dur- 
rant, Sademan, Pastor Gibson, and the President of the Ladies’ 


defense; as also the fact that King, on 
entering, smelled gas in the lobby 
below. But this could not affect the 
question of the state of repair of the 
sun-burner; and so far as it was 
offered to show the cause of Durrant’s 
nausea, it was of no consequence, for 
the only gas that could have over- 
come him was that which he inhaled 
from the sun-burner, while the leak 
in the lobby accounted for what King 
smelled. 

1 It may be added that if Durrant 
had really come down by way of the 
west gallery, he would naturally have 
gone directly down the stairs at the 
west end to the library to get his hat 
and coat, instead of going unneces- 


sarily to the stairs at the east end and 
then back through the Sunday-school 
rooms to the library. That he came 
down at the east stairs would, on the 
other hand, be perfectly consistent 
with his having just committed the 
murder, for as already mentioned, the 
natural way of retreat from the belfry 
was along the new ceiling to the east 
end and thence down to the baptistery 
and down the stairs to the Sunday- 
school rooms. 

It may also be noted that as the 
gas-fitters (for some unexplained rea- 
son) took out the sun-burners on April 
4, there was no means of testing Dur- 


rant’s story as to his doings over the 
ceiling. 
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Aid Society, Mrs. Moore; furthermore, that the’ murderer must 
have been completely familiar with the church interior. Practi- 
cally, then, the matter lay between the defendant, King, Sade- 
man, and Gibson. As to the former two, no attempt whatever 
was made to implicate them, and we must assume that it was not 
possible to do so. But a distinct effort, indirect rather than 
direct, was made to fix suspicion on Pastor Gibson. It probably 
originated in the fair, though not striking, resemblance between 
the writing on the inclosure of the deceased’s rings sent to Mrs. 
Noble and some specimens of Pastor Gibson’s handwriting. 
The pastor was called to the stand to identify this handwriting, 
but for no other purpose. Other bits of evidence noted below, 
of little or no real significance, were, however, made much of by 
the defense (though scarcely mentioned in counsel’s argument ).! 

3. Durrant’s Subsequent Conduct. — The defense paid special 
attention to destroying the effect of two incidents of the State’s 
story, —the visit to the pawrtbroker Oppenheimer, and the 
waiting at the ferry on April 12. 


The attack on the Oppenheimer story was made in several ways: (1) Dur- 
rant and his mother testified that he never wore in the daytime at that season 
the overcoat which the pawnbroker said he had on. (2) The pawnbroker 
appeared to be somewhat nearsighted. (3) Others who were sent or had for 
their own purposes gone to offer him jewelry testified to errors made by him 
in describing them. (4) A Mr. Lenahan, of the same general appearance as 
Durrant, had offered him a similar ring about the same time; but this witness’ 
testimony was very weak; moreover Oppenheimer instantly picked out the 
Lamont ring when the two were shown him together. (5) Durrant’s presence 
at other places on the mornings of the period in question was shown; but only 
partially. (6) Durrant was shown to have alittle money in bank, and the ring 
was worth only $2.50. 


The ferry incident was so explained that perhaps Durrant did 
not in fact contradict himself as to his reason for being at the 
ferry. He claimed that he was really looking for Blanche 
Lamont; and, so far as his share in her death was concerned, 


1 (1) Footprints in the belfry of a spot, found in the pastor’s study. 
shoe larger than Durrant’s; (2) Marks But the attendant explanations and 
of a chisel and a hammer onthe bel- contradictions were such that this 
fry door, a chisel anda hammer being evidence may be fairly described as 
found in a box in the pastor’s study; worthless, 

(3) shoes, of which one bore a brown 
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this was quite consistent with his interest as a friend in her 
whereabouts.! But the prosecution made much of the absurdity 
of his story that he received the advice to go there from an 
unknown man, who stopped him on the street and then left him, 
and that Durrant made no attempt to inquire his name or his 
source of information or to follow him; and to this extent the 
incident was used to discredit his whole story. 

On Saturday, November 2, at 3:30 p. m., after 27 days 
actually occupied by the giving of testimony, and 5 or 6 more 
by the addresses of counsel, the jury retired. Within 30 min- 
utes they returned with a verdict of ‘‘ Guilty of murder in the 
first degree.’’ A juror afterwards revealed that this result was 
reached without discussion and upon the first ballot. It is suffi- 
cient to note that the verdict appeared to be in harmony with the 
opinion of the community. 

The learned editor of this Review has already ? paid a just 
tribute to the uprightness, vigor, and good judgment of the 
Court, and to the ability and industry of the counsel, the clos- 
ing address of Mr. Barnes being certainly an exceptional one of 
its kind. But in reviewing the trial as a whole, certain cireum- 
stances merit special notice. It is worth while, first, to call 
attention to that which is only too common in the police annals 
of our country,— the unsystematic methods of investigating such 
acase. The radical fault is a lack of thoroughness and atten- 
tion to details, as well as the failure to keep in mind at the time 
of acrime that prosecution may ensue and to prepare for the 
requirements of proof that will be insisted upon at a trial. Some 
of the many illustrations of this in the present case may be noted. 
(1) The autopsy-physician at the morgue did not measure the 
finger-nail incisions, — thought there was not much difference 
between finger-nails in general. (2) The police officer who 
made the model of the church which was placed before the jury 
described it in his testimony as based on measurements taken by 
himself and ‘another officer, I do not remember who it was;”’ 
so that the model came very near being excluded as unverified. 


1 The prosecution’s view of hisreal waiting for Miss Williams, as ex- 
purpose, which could not be brought plained post. 
out on this trial, was that he was 2 29 Am. Law Review, 892. 
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(3) When the Minnie Williams body was found on Saturday 
night, the police officer did not search the belfry that night be- 
cause the door was locked (!); and the search of the rest of the 
church was made with candles. (4) After the body was removed 
from the belfry, the place was left open and accessible to any- 
body; and the search for clothing was joined in by a number of 
casual visitors. Footprint evidence became impossible, and 
other serious risks were incurred. (5) The blocks supporting 
the head in autopsy fashion were found on April 14, but were 
left there and not marked for identification till August; the 
school books found there were not marked till April 18 or 20. 
(5) Shoes were found— ‘a couple of pairs or more,’’ they 
could not remember how many — in the pastor’s study on April 
14; and were left there (where other persons had access ) for 
some time, because the police, after examining the brown spot on 
one shoe, concluded that it was not blood! Afterwards one of 
the shoes was taken away by the police. (6) The note-book of 
Durrant (it seems fair to believe) would have gone far to settle 
the result beyond doubt, at any rate if it had contained no notes 
at all; yet though Durrant was arrested on the 14th, and though 
an alibi at the college was his claim from the beginning, the 
note-book remained at his house till the 17th, and was then taken 
by his father to his attorneys, in whose possession it remained 
for several weeks at least. 

These are only some of the many instances of a mode of search 
and preparation which is common enough everywhere, but is 
none the less unworthy of a modern police and detective force. 

It is one of the notable excellencies of the San Francisco force 
that; amidst the troublous vicissitudes of municipal politics, 
its present heads (Chief Crowley, of the police, and Captain 
Lees, of the detectives ) have maintained their positions for nearly 
a generation; and in the Durrant case the zeal and the industry of 
the force were severely tasked and were found amply equal to the 
occasion. But integrity and industry, rare as they may be, are 
noteverything. Acuteness and thoroughness, a general apprecia- 
tion of the professional nicety and minuteness of which the art 
of detection seems capable, may fairly be demanded on the part 
of a modern detective organization. It might seem amateurish 
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to recommend that copies of the Sherlocke Holmes stories and of 
Poe’s ** Murders in the Rue Morgue ’”’ be placed in the hands of 
every policeman and detective. But when we find police officers 
leaving spotted shoes behind because the spot seems to them not 
to be blood; failing to mark a murderer’s apparatus for identi- 
fication until four months after the murder ; leaving a note-book, 
which almost certainly contained the solution of the problem, in 
the hands of the accused for many weeks; when we find a police- 
sergeant, as in the Borden case, taking a list of the accused’s 
dresses, one of which must have contained blood if she was 
guilty, and then losing the list and having no copy, — when such 
plain indiscretions, such important omissions, are of common 
occurrence, the time has come when the professional detective 
cannot afford to sneer at the closet-studies of the amateur and 
the hints of art to be found in them. 

In interesting rulings upon evidence the Durrant trial was fruit- 
ful; but, as the rulings were made upon little or no argument, 
their consideration here is hardly profitable. A few incidents of 
special interest must, however, be noted. “ 

First, as to the Minnie Williams murder. On April 12, 
Friday, nine days after Miss Lamont’s disappearance, Miss 
Minnie Williams, an acquaintance of Durrant’s, came over the 
bay from Oakland, where she had been living, to stay in San 
Francisco with relatives. After supper she left the house to 
attend a meeting of the Christian Endeavor Society —the same 
one to which Durrant and Blanche Lamont belonged — at the 
house of Dr. Vogel. She never reached the meeting. About 
9:30 o’clock, Durrant arrived at the meeting, considerably later 
than the time for opening, and, after washing his hands, joined 
the others. On Saturday morning the body of Minnie Williams, 
as already related, was found in the church-library, outraged, 
strangled, and badly cut with a knife from the church wash- 
room. On searching Durrant’s house the officers found the 
dead girl’s purse in his overcoat pocket. Witnesses were ready 
to say that they saw Durrant meet Miss Williams on that same 
Friday afternoon as she landed at the ferry. Durrant explained 
his tardiness at the meeting by having missed car-connections, 
VOL. XXX. 4 
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ete., and his possession of the purse by having picked it up on 
the street. The prosecution expected to show a motive for the 
murder in the fact that Miss Williams had said ** she knew too 
much about Blanche Lamont’s disappearance; ’’ and her knowl- 
edge was supposed to have been gained by meeting Durrant and 
Miss Lamont at the corner of Market and Powell streets when 
they changed cars there on April 3,— a conversation which 
would have accounted for the 10 or 15 minutes, tardiness in the 
time at which the couple should have reached the church. It 
was this Williams meeting that the prosecution had in mind 
when they examined Durrant so rigorously as to the reason for 
his presence at the ferry on Friday afternoon, April 12; for 
their theory was that his real reason for waiting there was to 
meet Miss Williams, and not, as he claimed, to look for Miss 
Lamont. His reason, whatever it was, would have little bear- 
ing in the Lamont case, but would be of the greatest consequence 
on the charge of the Williams murder, for which also he stood 
indicted. But the court at the outset ruled out (and it would 
seem very properly) all allusion to the charge of the Williams 
murder with reference to Durrant. 

It fell to the court to administer a deserved rebuke to the 
irresponsible and jocular attitude so frequent nowadays on mat- 
ters over which, it would seem, none could have any but serious 
thoughts. Mr. H. J. McCoy, Local Secretary of the Young 
Men’s Christian Association, in passing one of the jurors (a 
friend of his) one day in the cars, said to him: ‘If you don’t 
hang Durrant, we shall hang you.’’ The offender admitted his 
fault, and pleaded that he had spoken only jokingly and had 
regretted the speech as soon as made. But, with a just sense of 
the perniciousness of the mental attitude that could joke upon 
such a subject, the court imposed a fine of $250 for contempt of 
court and accompanied its.action with a well-worded rebuke. It 
is amatter of congratulation that our judiciary includes officers 
who are alive to the danger of so irresponsible a condition of 
mind and are ready to do what they can to impress upon the 
public a sense of the peril it threatens to justice. 

The same unpleasant necessity for guarding the administra- 
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tion of justice against what is so weakly and inadequately 
termed ‘contempt of court ’’ was also illustrated by two inci- 
dents involving questions of newspaper ethics. First, at the 
outset of the trial, and while the jury was being impaneled, 
the defense asked for an order in contempt restraining the local 
journals from attacking the character of jurors and witnesses. 
The order was refused, partly because of the delay necessary to 
adjudicate a merely incidental matter, partly because the adjudi- 
cation might result in giving a bias beforehand to the proceed- 
ings, and partly because (as the court thought) a hint to the 
editorial sense of propriety would be sufficient. Whether the 
particular offense charged by the defense was repeated does not 
appear. But certainly the newspapers did not cease to do that 
which would seem to present itself to the ordinary intelligence 
as grossly unfair and beyond the limits which even the mercenary 
sense allows itself. The issue being mainly one of alibi, each 
additional witness was of consequence and a new one might 
naturally appear at any time; and the newspapers amused them- 
selves and excited the community by bringing out from time to 
time supposed new witnesses, who saw this, that, or the other, 
and who would testify to it; while on the next day it appeared 
that this person did not after all see this, that, or the other and 
could not testify to it, and on the day afterwards the character 
of this person was exploited and the chances of his testimony 
discussed; until a new sensation was invented. In a similar 
way, the genuine witnesses, who afterwards took the stand, were 
badgered by reporters so assiduously that their full testimony 
was often published beforehand in a shape which differed mate- 
rially from what they afterwards said on the stand. One conse- 
quence of all this was that a good deal of the cross-examination 
_ consisted in confronting the witnesses with the reporters’ 

fictions of what these persons had said, and a good deal of 
the re-examination was taken up with denials of the various 
fictitious sayings attributed to them by reporters. Another 
and more serious consequence was that the public mind 
was kept in a constant state of morbid excitement over these 
sensational promises and prognostications. So far as the leading 
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newspapers were able to affect it, the attitude of the community 
during the trial was of the sort usually found on the turf or in 
the stock-exchange, and was far removed from the serious, 
unprejudiced, responsible state of mind which ought to and would 


. normally prevail in considering such a trial.1 If great news- 


papers are to throw aside all sense of responsibility and propriety. 
at such times, the law must come to our aid. If there is one 
point at which it is easiest and most important for the commun- 
ity to take steps to check the degradation of justice, it is in 
assuming the control of the newspapers. The good old tradi- 
tions of journalistic decency still obtain in England, where 
editorial good sense, and if not that, the courts, avail to check 
such deplorable methods. But the time has come here when 
the legislature must restrain in some way two practices which 
are forbidden by the commonest principles of fair play: (1) 
Editorial comment during a trial on the issues of fact or of law; 
(2) Reports during a trial about any witness or juror, or 
about any witness’ story, except by way of a report of the pro- 
ceedings in court. 

The other matter in which the press was concerned was the 
refusal of a woman-reporter to disclose, at the request of the 
defense, the source of her information about Mrs. Leake’s 
story, the substance of whose intended testimony she was the 
first to furnish to a pleased employer and a surprised commun- 
ity. She refused to answer; and when the judge declared that 
he would make out an order for her commitment to jail, she 
stillrefused. It is related that several persons, upon adjourn- 
ment, at once crowded round the ‘* plucky little woman,’’ and 
commended her ‘‘ bravery.’’ Her reason was that she had given 
her word of honor not to reveal the source of information; yet 
as it appeared later that she had solemnly promised Durrant not 
to ** publish ’’ a damaging admission which he made in answer 
to her inquiry, and then found it morally possible to take the 
stand and reveal it because that was not ‘ publishing ”’ it, the 


1A theatrical representation, en- had to be enjoined by the court during 
titled ‘“‘The Crime of the Century,’”’ the trial. 
and dealing with the Durrant Case, 
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«‘ word of honor’’ reason did not seem entirely appropriate. 
But, whatever the propriety of her scruples, the significant 
feature of the incident was the apparent attempt by a press- 
member to set up a privilege so unique and so comprehensive. 
The Code of California (C. C. P., § 2066), declares that * it is 
the right of a witness to be protected from irrelevant questions ; 
* * * to be examined only as to matters legal and pertinent 
to the issue; ’’ and by the plain construction of this language 
(as ruled in Ex parte Zeehandelaar, 71 Cal. 239) the witness was 
privileged to refuse an answer to the question if it was irrele- 
vant. This the judge, after much hesitation, decided it to be, 
and the answer was not compelled. It is a matter of regret 
that the legislators should have enshrined in their code so 
anomalous and so unsound a doctrine. Irrelevancy or im- 
pertinency is on principle an entirely different thing from 
privilege, and the witness has no such interest as entitles him 
to protest on his own account against such evidence.’ It is 
his business to aid justice by answering, and let the parties 
see to the consequences. Apart from the confusion of principle 
involved, observe the pernicious practical effects of this doctrine. 


Here was a trifling piece of evidence, not affecting a legally rec- 
ognized interest or privilege of the witness, which the court, in 
accordance with its excellent policy of deciding doubtful matters 
for the defense, would undoubtedly have admitted, had not the 
claim of privilege been made and thus the alternative been pre- 
sented of sending a woman and a press-member to jail for con- 


tempt. Should this petty piece of evidence now be ruled by the 
Supreme Court to have been relevant or pertinent, the judg- 
ment may be reversed, and the enormous expense of money, 
time, and effort involved in this trial will have been wasted, with 
the risks of a failure of justice on another trial greatly increased. 


1“ The opinion of a witness that 
the question is irrelevant is entitled to 
no consideration. If that is his only 
objection to answering, there can no 
injury result to him from compelling 
him to answer. * * * The objec- 


tion to the relevancy or competency 
of evidence is for the parties litigant 
to make, and not for the witness.’’ Ex 
parte McKee, 18 Mo. 599, refusing a 
release on habeas corpus to an editor 
committed for declining to answer. 
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ik Nothing could have offered such a threat to the cause of justice 
i: as this claim of privilege made on a petty matter by a person 
i having no recognized interest. It is to be hoped that this prac- 


: tical illustration of the unfortunate policy of the doctrine of the 
California Code will be taken to heart in those jurisdictions in 
which this subject is yet to be ruled upon. 

Joun H. Wicmore. 


NORTHWESTERN UNIVERSITY Law SCHOOL, 
CHICAGO. 
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THE SUPREME COURT OF THE UNITED STATES AS 
EXPOUNDER OF THE CONSTITUTION. 


Since the decision of the Supreme Court of the United States, 
declaring void the Income Tax law, a number of legal writers 
have questioned the power of the Supreme Court to declare void 
an act of Congress on the ground of unconstitutionality. One 
of these writers ! asserts that the court has no such power; that 
its ancient prerogative of expounding the constitution is ‘* self- 
assumed ”’ ¢* without constitutional warrant,’’ and based only on 


the ** plausible sophistries of John Marshall.’’ He expresses a 


doubt whether we are now living under a constitutional form of 
government, and intimates that during all these years we have 
been duped into living under a form of government foisted on 
us by judicial sleight-of-hand—a kind of political changeling. 


He recommends the wholesale impeachment of the Supreme 
Court for the Income Tax decision to teach the judges a needed 
lesson in keeping their hands off legislative functions of the 
government. 

Now, however men may differ as to the wisdom of recent de- 
disions of our highest court, it is not at all likely that these 
animadversions will be unanimously concurred in by the Ameri- 
can bar. Aimed at the highest prerogative of the court, which 
has been exercised for a century? and acquiesced in by the 
people; which has received the sanction of the most profound 
juridical writers,* and which has excited the admiration of Brit- 
ish statesmen,‘ they will be accepted only on the presentation of 


1 «The Income Tax and the Power Peck, 6 Cranch, 87, 128; 1 Kent’s Com. 


of the Supreme Court to Nullify Acts 
of Congress ’’ by Sylvester Pennoyer, 
American Law Review, July-August, 
1895. * Notes,” ibid. 

2 Cohens v. Virginia, 6 Wheaton, 
264-384, per Marshall, C. J., Marbury 
v. Madison, 1 Cranch, 137; Fletcher v. 


13th ed., 296. 

8 Story Exposition of the Constitu- 
tion,181; Hare ConstitutionalLaw, 139; 
Cooley Constitutional Limitations,160; 
1 Kent’s Com. 504. 


‘ Bryce American Commonwealth, 
I, 249. 
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the most convincing authority and under the most solemn and 
irresistible sense of error. At any rate the question is of so 
great portent that it deserves the most patient and thorough 
investigation. 

The words of the constitution are ‘‘ the judicial power of the 
United States shall be vested in one Supreme Court.’’! In the 
enumeration of the court’s powers, the language is: ‘* The judi- 
cial power shall extend to all cases in law and equity arising 
under this constitution, the laws of the United States,’’ etc.? 
The question thus arises, does the jurisdiction over ‘‘ cases aris- 
ing under this constitution’’ fairly carry with it the right to 
declare void acts of Congress in excess of powers delegated by 
the constitution to the legislature? 

A maxim which lies at the root of this government is that its 
co-ordinate branches — legislative, executive and judicial — shall 
be kept separate and distinct. To prevent encroachments by 
one department on another, each was in various ways made a check 
on the other. The people by the constitution delegated to each 
department various powers and prescribed various limitations 
beyond which it could not go. It is'an elementary principle in 
the law of agency that acts done by one in excess of the author- 
ity delegated to him are absolutely void. By a parity of 
reasoning acts passed by the legislature in excess of the powers 
delegated to it by the constitution are void.‘ But who is to say 
whether these powers have been exceeded or these limitations 
broken through? What is to stand in the way of usurpation 
by one department on the prerogatives of another and what 
tribunal shall say what is usurpation and what is not? Is it pos- 
sible that we have been given a constitution without provision 
being made for its exposition? Or shall it be said that each 
department shall judge for itself the validity of its acts — shall 
be judge in its own cause? That such was not the intention of 
the constitution-makers must be evident to every thinking 
person. 

The judges are sworn to support the constitution of the United 


1 Article III, Sec. 1. 3 Speech of James Madison. Elli- 
2 Art. III, Sec. 2. ott’s Debates, Vol. V, 164. 
4 Federalist, No. 78. 
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States which the people ordained ‘‘ the supreme law of the 
land.’’ They are not sworn to support the Congress of the 
United States. If, then, a case comes before them drawing in 
question the validity of an act of Congress and they find the 
paramount law has been violated it is their duty to declare the 
act void.!. In so doing they are merely giving judicial expres- 
sion to a past fact, the law if void at all being void ab initio. 
No citizen is bound to obey a law passed in excess of legislative 
powers,” but it is only after it has been pronounced void by the 
judiciary that the ordinary individual deems it safe to ignore it.’ 
The court therefore does only what every citizen may do for 
himself in setting aside ulira vires acts of the legislature. All 
the judges have to do is ascertain from the instrument what 
is the will of the people and if they find that it has been per- 
verted by the act under consideration, they cannot do otherwise 
than to so declare. 

If it were otherwise what would be the result? Before Con- 
gress would pass an act its constitutionality would be argued pro 
and con and finally it would pass by the usual party vote. Thus 
the lawmakers would also become the expositors of the laws, 
which is subversive of the first principles of government.‘ The 
legislature being supreme within itself could proceed to pass 
laws depriving persons of life, liberty or property without due 
process of law, and when such law should come before the judges, 
they needs must sit idly by, the mute and helpless witnesses of 
an infraction of the most sacred rights vouchsafed us by the con- 
stitution. The only remedies for the people would be to elect a 
new legislature or overturn the government. They would have 
to endure the obnoxious law until they could seat new legislators, 
while, if they took the other course, they would be plunged into 
a state of anarchy more horrible than the Terror. 

If danger lurks in any department of the government, it is not 


1 Cooley, Constitutional Limita- 4 “ There is no liberty if the power 
tions, 160; Story Exposition of the of judging be not separate from 
Constitution, 181; 1 Kent’s Com, 296. the legislative and executive depart- 

2 Huntington v. Worthen, 120 U.S. ments.’? Montesquieu, Spirit of Laws, 
101; Norton v. Shelby County, 118 U. Vol. I, 181; Federalist, No. 78; Speech 
S. 442; Cooley Const. Lim., 188. of Gerry, Elliott’s Debates, Vol. V, 

8 Ibid. 345. 
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in the judiciary. Itis the weakest of allthe departments. ‘* It 
has neither the purse nor the sword.’’ The legislature not only 
holds the key to the treasury, but prescribes the civic rights of 
every citizen. The executive has the power of patronage and 
can intrench himself behind an army of place hunters. But the 
judiciary can take the initiative in nothing. It can act only 
when it is called upon in the regular course of justice. ‘* It has 
neither force nor will, and must ultimately depend on the execu- 
tive arm even for the efficacy of its judgments.”’! 

The only power possessed by the judges is that which they 
have gained by their learning and integrity. Should they at 
any time lose the respect and confidence of the people, their 
decisions would be as if written on empty air. They are selected 
from the fittest characters in the country. They have spent their 
lives in the attainment of a high degree of technical skill. No 
office in the gift of the people is higher prized by the American 
lawyer than a seat on the Supreme bench of his country. To 
accept it with its inadequate salary many leave behind the honors 
and emoluments of a large practice at the sacrifice of their 
private fortunes. To such*men what could be higher esteemed 
than the respect of their constituents? The eye of every 
lawyer at the bar is upon them. Their opinions are scanned by 
a thousand penetrating eyes almost as soon as they are rendered. 
Any sophistry would be instantly detected. They know they 
cannot deceive their colleagues at the bar by false reasoning or 
strained constructions. A continued course of judicial misfeas- 
ance would bring swift and certain retribution. They would be 
derided by the bar and hissed by the public until they could 
bear their infamy no longer and, ashamed, would not have the 
temerity to don their robes of office. Were there no other 
check on the court an enlightened public opinion would still 
be a sufficient safeguard against judicial tyranny. But should 
this influence fail and the judiciary become venal, there stil! 
remains the power of impeachment, which, happily, it has never 
been, and, it is hoped, never will be, necessary to enforce. 

So, then, if the framers of the government meant to intrust the 
Supreme Court with the exposition of the constitution, it need 


1 Federalist, No. 78. 
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little be feared that the judges will abuse their trust. Within 
the constitution itself are the evidences that it was intended the 
court should have this power and that it be not hampered in 
exercising it. Every precaution was taken to secure the inde- 
pendence of the judges of the other departments. The appoint- 
ment of the judges was given to the President by and with the 
advice of the Senate. That they might not be biased by a dis- 
position to curry favor with the executive or the Senate, for 
reappointment, they were given a term during good behavior; ! 
that they might not be influenced by the power of the legislature 
to take away their means of subsistence, it was provided that 
their salary should not be diminished during their term of 
office.? 

In searching for the intent of the constitution makers, there 
could be no better guide than the utterances of those patriots 
who drafted it. The debates in the convention of 1787 on the 
very question under discussion are meager, but on various occa- 
sions the relationship of the judiciary to the legislature was 
given the fullest discussion. An examination of these debates 
discloses that the constant fear of the delegates was that the 
legislature would have too much power and the judiciary too 
little. The eighth resolve of Randolph’s sketch ‘ provided for a 
council of revision, to be composed of the executive and the 
judiciary with power to revise all laws hefore they became oper- 
ative and giving it a qualified veto power. On June 4, 1787, the 
measure was discussed in committee of the whole.’ Elbridge 
Gerry opposed the plan saying ‘* he doubts whether the judiciary 
ought to form a part of it, as they will have a sufficient check 
against encroachments on their own department by their expo- 
sition of the laws which involved a power of deciding on their 
constitutionality. In some States the judges had actually set 
aside laws as being against the constitution and this too with the 
general approbation of the people.”’ 

Rufus King favored the plan, but James Wilson thought it 
did not go far enough. He was for giving the judges and the 


1 Const. Art. III, Sec. 1. Debates, 344; Speeches of Wilson, 
2 Art. ILI, Sec. 1. Morris and others, Jbid. 344-349. 

3 Speech of Madison V. Elliott's * Ibid. 128. 
5 Ibid. 151. 
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executive an absolute negative on the legislature. The plan was 
rejected. 

On June 6, James Wilson moved a reconsideration with the 
amendment that the council of revision have an absolute veto 
power. Madison seconded, saying: ‘*It would better enable 
the judiciary to defend itself against legislative encroach- 
ments. * * * The utility of annexing the weight and 
wisdom of the judiciary to the executive seemed incontestible.’’! 
After some further debate the plan was again rejected as involv- 
ing an improper mixture of powers. 

The friends of the plan were persistent, however, and on July 
21, James Wilson again moved reconsideration.? He thought 
the ordinary power of the judiciary to declare void legislative 
acts inadequate. He believed that notwithstanding an act were 
strictly constitutional, if it were harsh, unjust or oppressive, the 
revisionary council should have the power of negativing it abso- 
lutely. Madison championed the plan with all the logic he 
could command. He thought it ‘an additional check against a 
pursuit of those unjust and unwise measures which constituted 
so great a portion of our calamities. * * * It was much to be 
apprehended that notwithstanding the co-operation of the two de- 
partments, the legislature would still be an overmatch for them.”’ 

In all the arguments against the plan not a voice was raised 
gainsaying the right of the judiciary to declare void an uncon- 
stitutional act of Congress. Indeed, it seems to have been 
assumed that this power was in the court. This is well illus- 
trated by the remarks of Luther Martin® in opposition to the 
plan. He said: ‘* As to the constitutionality of laws that will 
come before the judges in their official character. Jn this char- 
acter they have a negative on the laws. Join them with the exec- 
utive in the revision and they will have a double negative.”’ 
Could there have been a more explicit recognition of the court’s 
power to set aside unconstitutional acts of Congress than this? 

Great stress has been laid‘ on a remark made by Madison 5 
in the debate of August 27, opposing the insertion of the words 


1 Ibid. 164. 4 Sylvester Pennoyer in American 
2 Jvid, 344, Law Review, Vol. XXIX, No.4, p. 555. 
3 Ibid. 346. 5 Vide Elliott’s Debates, 483, 
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‘¢the constitution ’’ in the sentence giving jurisdiction to the 
court ‘*in cases arising under the constitution, the laws of the 
United States,’’ etc., Madison saying: ** It was going too far to 
extend the jurisdiction of the courts generally to cases arising 
under the constitution; and that it ought to be limited to cases of 
a judiciary nature.’’ On a vote being taken the words were 
allowed to stand as they were ‘it being generally understood 
that the jurisdiction given was constructively limited to cases of a 
judiciary nature.’’ This throws little light on the question. That 
Madison could not have intended to take away the power of the 
court to declare void an act of Congress regularly brought before 
it for violation of the constitution is shown by his vigorous advo- 
cacy of the plan to give the judiciary and the President an 
absolute veto on the legislature. Although he at various times 
discussed this question before the convention he had never ques- 
tioned the court’s power in this respect. Now what are ‘ cases of 
a judiciary nature?’’ Is there any magic in these words which 
excludes the idea that the judges could declare void an unconsti- 
tutional act when it came before them in their ordinary judiciary 
capacity? The court has never claimed jurisdiction in any but 
‘*cases of a judiciary nature.’’ Indeed it has again and again 
expressly disclaimed it. It has never acted except on a case 
made. It refuses to pass on the policy of laws.! Chief Justice 
Marshall who is now so singularly accused of having been the 
chief instrumentality in effecting this ‘‘ grab of jurisdiction,” 
went so far as respectfully to decline to give an opinion requested 
from him by President Washington involving the construction 
of atreaty with France.? 

One writer * insists that the words ‘of a judiciary nature ’’ 
must have been used in derogation of the power, because the 
‘¢ jurisdiction referred to was that of the common law’’ and ** at 
that time no common law court in Christendom considered its 
jurisdiction broad enough to nullify the law of the legislature.’’ 


1 Cooley Constitutional Limita- per Fuller, C. J., 158 U. S. 364; per 
tions, 164; Cooper v. Telfair, 4 Dallas, Harlan, J., dissenting; Ibid. 674. 

14; Ogden v. Saunders, 12 Wheat. 213; 2 Marshall’s Life of Washington, 
Fletcher v. Peck, 6 Cranch, 87, 128; Vol. V., Ch. VI. 

Pollock v. Farmers’ Loan & Trust Co., 8 Pennoyer. 
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In this ‘he is certainly inerror. This giving of judicial power in 
the last resort to a distinct body of men independent of the 
legislature with powers to set aside acts in excess of its powers, 
is a copy of the constitutions of New Hampshire, Pennsylvania, 
Delaware, Maryland, Virginia, North Carolina, Massachusetts, 
South Carolina, and Georgia, as they existed long before the 
convention of 1787.1. There is then no mystery about this feat- 
ure of the Supreme Court’s jurisdiction; it was no innovation; 
it had been tried in the States and found successful; and it is 
therefore no violent assumption to say that the framers of this 
government meant to perpetuate it. 

This question then was not a new one when Chief Justice 
Marshall in two of his greatest opinions gave it its judicial ex- 
position in Cohens v. Virginia and Marbury v. Madison.? It 
had been regarded as settled long before those decisions were 
made. Itwas fully canvassed in the State conventions to which 
the constitution was submitted for ratification. Mr. Ellsworth, 
a delegate to the constitutional convention, said in the Connecti- 
cut convention: ‘* If the United States go beyond their power 
and make a law which the constitution dees not authorize, it is 
void; and the judicial power, the national judges, who to secure 
their independence are to be made independent, will declare it 
void.’’ Similar utterances were made in the Pennsylvania con- 
vention by James Wilson; in the New York convention by 
Alexander Hamilton; by James Madison, and by John Mar- 
shall, afterward Chief Justice, in the Virginia convention.® 

The question also received thorough treatment in the Federal- 
ist. In a paper which has been ascribed to Hamilton it is said: 
‘The complete independence of the courts of justice is pecu- 
liarly essential to a limited constitution. By a limited constitu- 
tion I understand one which contains certain exceptions to the 
legislative authority,— such, for instance, as that it shall pass 
no bills of attainder, no ex post facto laws and the like, limita- 
tions of this kind can be preserved in practice in no other way 
than through the medium of the courts of justice, whose duty 


1 Federalist, No. 81; Bryce Ameri- 8 Elliott’s Debates, Vol. II., 432, 
can Commonwealth, I., 250. 489; Vol. JII., 532, 553. 
2? 6 Wheat. 264, 1 Cranch. 137. 
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it must be to declare all acts contrary to the manifest tenor of 
the constitution void. Without this all the reservations of par- 
ticular rights or privileges would amount to nothing.’’ ! 

Since writing his original attack on the power of the Supreme 
Court to set aside acts of Congress for nonconformity with the 
organic law, Governor Pennoyer has written a reply ? to a criti- 
cism of his article made by Lafon B. Allen, Esq., of Louisville, 
Ky.’ The present writer had hoped that Mr. Pennoyer would 
embrace that opportunity to fortify his position by presenting 
some new ideas and possibly citing some authority for the very 
radical attitude he has assumed on this question. This he has 
not done. Having advanced the somewhat bold proposition that 
the question as to whether a law is constitutional or unconstitu- 
tional, is not a judicial one, Mr. Allen takes him to task for fail- 
ing to show on logical grounds wherein the question is not judicial. 
For answer Mr. Pennoyer first cites the section of the constitu- 
tion requiring members of Congress to take an oath to support 
the constitution. ‘* Under that provision of the constitution, it 
becomes the solemn and imperative duty, ’’ says Mr. Pennoyer, 
‘*of the members of Congress in obedience to their oath of 
office, to pass upon the constitutionality of every measure 
brought before the two Houses.’’ rgo, the question of consti- 
tutionality is a legislative and not a judicial one. ‘‘ This is my 
answer to that complaint,’’ concludes the Governor. As well 
might it be said that because the newly arrived immigrant on 
receiving his *‘ first papers ’’ takes the same oath, that therefore 
the Supreme Court has not the power to declare void an act of 
Congress passed in excess of its powers. All executive officers 
are bound by an oath to support the constitution of the United 
States, but this is to be taken as a political oath. ‘‘ It means 
that the officer will maintain the supremacy and inviolability of 
the constitution against disruption by domestic intrigue or 
foreign invasion.’’* It does not mean to takeway from any a 
co-ordinate branch of the government a single one of its prero- 
gatives, especially one so vitally affecting the public safety as 


1 Federalist, No. 78. 4 The Sugar Bounty Case, a Re- 
2 Am. Law Review, Vol. XIX, No.6. view,’’ etc., by H. Campbell Black, 
3 Ibid. Am. Law Review, Vol. XIX, No. 6. 


64 30 AMERICAN LAW REVIEW. 


the power of the judiciary to stand between the legislature and 
an infraction of that instrument upon which all our liberties 
depend. 

As proof positive that the constitution-makers did not intend 
to give to the judiciary the power under discussion, Mr. Pennoyer 
again urges the fact that the plan of Randolph’s sketch to join 
the President with the judiciary as a council of revision having 
a negative on the legislature was thrice voted down. This of 
course proves nothing. The delegates, as indeed it appears from 
the speeches of Martin and Gerry, quoted above, and others who 
opposed the plan, may well have intended the power to declare 
void unconstitutional acts of Congress to reside in the judges, and 
yet have been unwilling to give them this double negative on 
the law-making power. It was contemplated by the movers of 
that plan, that the council of revision should have the power of 
setting aside acts of Congress, not alone for unconstitutionality, 
but on motives of policy, on the ground that they were harsh, 
unjust and oppressive. The plan was favored by some of the 
ablest statesmen in the convention, amongst them Madison, 
Morris and Wilson. But, a majority thought that the plan 
involved an improper admixture of powers. As was expressly 
said by Gerry, Martin and others quoted above, in opposition to 
the plan, it was considered that the judiciary had a sufficient 
check against legislative encroachments by its exposition of the 
laws which involved a power of deciding on their constitutionality. 
The plan was accordingly defeated. The wisdom of this action 
of the convention has never been questioned. It simply proves 
that the delegates were unwilling to give the judiciary the power 
to pass on the policy or reasonableness of laws, a power it has 
never attempted to exercise, but always expressly disclaimed — 
and this is all it proves. 

Mr. Pennoyer devotes the rest of his reply to an assault on 
the statesmanship of Mr. Hamilton, whom he calls ‘‘ the one off 
ox in the whole convention, always going ‘gee’ when the rest 
came ‘ haw.’’’ His utterances in the Federalist in support of 
this power of the judiciary seem to be the head and front of his 
offending. To James Madison, however, the learned Governor 
points as a paragon of statesmanship. Him, he pronounces 
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‘¢one of the real framers of that instrument (the constitution ),”’ 
and he goes to some pains to show that during Madison’s declin- 
ing years he had deprecated some policy or other of Hamilton’s. 
But why this adulation of Madison at the expense of Hamilton? 
The reason is found in the remark made by Madison in the 
debate of August 27th, which Mr. Pennoyer seems to think 
helps his cause wonderfully. Madison on that occasion saying 
he doubted whether ‘it was not going too far to extend the 
jurisdiction of the court generally to cases arising under the con- 
stitution, and whether it ought not to be limited to ** cases of a 
judiciary nature.’’ That the words ‘+ of a judiciary nature ”’ 
do not militate against the power of the court to set aside void 
acts of Congress has already been noticed. But that Madison 
of all the delegates should have meant to give them this effect is 
inconceivable. All his efforts were directed toward extending 
the power of the judiciary and limiting that of the legislature. 

Is it possible that Mr. Pennoyer could have overlooked the 
fact that three times did Mr. Madison second the plan so ob- 
noxious to him for giving the judiciary and the executive as a 
revisionary council an absolute negative on the legislature? 

Mr. Madison spoke in favor of this plan on no less than three 
different occasions, and his sentiments toward the judiciary were 
there given the fullest exposition. In the debate of July 21st, 
he spoke as follows: !— 


It (the revisionary council) would be useful to the judiciary department 
by giving it an additional opportunity of defending itself against legislative 
encroachments. It would be useful to the executive, by inspiring additional 
confidence and firmness in exerting the revisionary power. It would be useful 
to the legislature by the valuable assistance it would give in preserving a consist- 
ency, conciseness, perspicuity, and technical propriety in the laws — qualities 
peculiarly necessary, and yet shamefully wanting in our republican codes, 
It would, moreover, be useful to the community at large, as an additional 
check against a pursuit of those unwise and unjust measures which constituted 
so great a portion of our calamities. If any solid objection could be urged 
against the motion, it must be on the supposition that it tended to give too 
much strength, either to the executive or judiciary. He did not think there 
was the least ground for this apprehension. It was much more to be appre- 
hended, that, notwithstanding this co-operation of the two departments, the 
legislature would still be an overmatch for them. Experience in all the States 


1 V. Elliott’s Debates, p. 344. 
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had evinced a powerful tendency in the legislature to absorb all power into its 
vortex. This was the real source of danger to the American constitutions, and 
suggested the necessity of giving every defensive authority to the other depart- 
ments that was consistent with republican principles. 


In view of these sentiments so often and forcibly expressed 
by Mr. Madison, it is difficult to see how Mr. Pennoyer can 
construe his isolated remark in favor of limiting the courts’ 
jurisdiction to ‘*cases of a judiciary nature’’ as having been 
made in derogation of the courts’ power to expound the consti- 
tution.! 

The idea of law carries with it the idea of its interpretation ; 
it is for this that courts are established. To interpret laws re- 
quires the skill of a trained expert. It is no part of the qualifi- 
cations required of members of the-legislature that they be 
learned in the law. Itis in no sense a judicial body. It is 
large, unwieldy and subject to factional disturbances. Having 
made the law, it would hardly be expected that it would construe 
it with the calm disinterestedness of a court of justice.? In the 
convention it was agreed that the greatest danger to the Repub- 
lic lay in encroachments by the legislature.* It is not the most 
rational presumption that this is the body which the drafters 
of the constitution intended to vest with the power of expound- 
ing it. 

It has been contended that because the constitution does not 
go into detail and in so many words say that the Supreme Court 
shall have this power, that therefore it does not exist. The 
‘convention was an assemblage of lawyers. There was an uniform 
desire on the part of the delegates to refrain from stuffing the 
instrument with matter necessarily implied; when it was pro- 
posed that a provision be made against ex post facto laws, Mr. 
Elisworth opposed it, saying: ** There was no lawyer and no 
civilian who would not say that ex post facto laws were void of 
themselves.’’ And James Wilson said: ‘It will bring reflec- 


1 Any further doubts as to what Madison, Elliott’s Debates, Vol. V., 
were Mr. Madison’s views on this 345; see also speeches of James Wil- 
question should be settled by his utter- son and Governeur Morris, Jbid. 346, 
ances in the Virginia ratifying conven- 348. 
tion cited supra. 3 V. Elliott’s Debates, 344-349. 
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tions on the constitution and proclaim that we are ignorant of 
the first principles of legislation.’’ } 

‘*No constitution can contain an accurate detail of all its 
powers and of all the means by which they might be carried into 
execution. It would render it too prolix. Its nature requires 
that only the great outlines be marked and its important objects 
designated and all the minor ingredients left to be deduced from 
the nature of those objects.’’ ? 

The English Parliament has been cited as an example of a 
legislature which is omnipotent and subject to no revision. It 
is true that Parliament is of unlimited authority. <‘* It can re- 
peal Magna Charta in exactly the same way as it can a highway 
act, or reduce the tax on tobacco.’’* But it is submitted that 
there is no real analogy between Congress and Parliament. The 
English constitution, so called, had its origin in the forests of 
Germany. It is based on immemorial custom and usage. ‘ The 
rights of free Englishmen’’ have been prescribed for for 
centuries. The Parliament consists of three orders, King, Peers 
and Commons, each having separate interests and each consti- 
tuting a check on the other. There are no such checks within 
Congress. When our constitution was adopted the country was 
new and sparsely settled ; there were no traditions, no precedents ; 
there was no king; no landed aristocracy, no primogeniture to 
keep the lands concentrated in great families; all were equal; 
of all the English institutions, the Commons alone remained. It 
is obvious that it was impossible to follow English models to the 
extent of giving the law-making power that pre-eminence which 
by reason of the accidental mixture of the three great classes, 
it enjoys in England.* 

The charge that the Supreme Court in setting aside acts of 
Congress for unconstitutionality has made a ‘‘ grab of jurisdic- 
tion ’’ is hardly justified by the rules it has laid down for its own 
government. For example the court ordinarily will not declare 


1 Ibid. 463. 8’ Bryce American Commonwealth, 
2 1 Kent’s Com., 18th ed., 253; Mc- 1, Ch. XXIII. 
Culloch v. Maryland, 4 Wheat. 316; 4I Blackstone’s Comm. 51, 52. 
Martin v. Hunter, 1 Wheaton, 304. Speech of Charles Pinckney, V. Elliott’s 
Debates, 237. 
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an act void with only a bare quorum present, but only with a 
full bench.! Nor unless a case arises which cannot be disposed 
of without considering the constitutional question ; ? nor because 
the act is unjust or oppressive ; * nor except where the act is void 
beyond reasonable doubt, and then only when the opposition 
between the constitution and the law is such that the judge 
feels a clear and strong conviction of their incompatibility.‘ 
The courts have always refused to inquire into the policy of laws 
or the motives of the legislature even where fraud and corrup- 
tion were alleged.® 

It is noteworthy that nearly a century after the Supreme 
Court first exercised its power of expounding the constitution 
that this question, long since regarded as settled, should again be 
revived. The structure of this government, the genius of our 
institutions, the utterances of the men who most actively 
engaged in drafting the constitution, and the words of the consti- 
tution itself all proclaim that the court in declaring unconstitu- 
tional acts of Congress is acting within its powers. And itis , 
well that this sacred trust has been placed in the judiciary; for 
if we cannot put our faith in the judges to whom shall we turn? 
** If the constitution ever perishes it will be when the judiciary 
shall have become feeble and inert, and either unwilling or un- 
able to perform the solemn obligations imposed on it by the 
original structure of the government.’’ ° 


J. C. ROSENBERGER. 
Kansas City, Mo. 


1 Cooley Constitutional Limita- 5 Ex parte McArdle, 7 Wall. 506, 
tions, 163; Pollock v. Trust Co., 158 514; Doyle v. Insurance Company, 
U. S. 606. 94 U. S. Rep. 535: “ We are not at 

2 Ibid. liberty to inquire into the motives of 


8 « With the policy of legislation of the legislature. We can only examine 
this class this court hasnothingto do. its power under the constitution.’ 
That is for the legislative branch of Chase, C. J., in Ex parte McArdle, 
the government.’”? Harlan, J., dis- supra. 
senting in Pollock v. Trust Co. See 6 Story Exposition of the Consti- 
also cases cited, supra. tution, 185. 
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THE POWER OF AN HEIR OVER AN EXECUTORY 
DEVISE, AND OVER A CONDITION SUBSEQUENT. 


In the well-known case of the Proprietors of the Church in 
Brattle Square v. Grant,’ Judge Bigelow says, that in the case 
of the grant of a fee on condition, the right existing in the 
grantor is ‘‘ a vested right, which, by its very nature, is reserved 
to him, as a present existing interest;’’ and that this right to 
enter in the event of a breach of the condition, ‘‘ as it does not 
arise and take effect upon a future uncertain or remote contin- 
gency, is not liable to the objection of violating the rule against 
perpetuities, in the same degree with other conditional and con- 
tingent interests in real estate of an executory character; ’’ and 
that ‘‘the possibility of reverter, being a vested interest,’’ ‘‘ is 
capable at all times of being released to the person holding the 
estate on condition, or his grantee.’’ But, adds the judge: ‘ It 
is otherwise with gifts or grants of estates in fee, with limita- 
tions over upon a condition or event of an uncertain or inde- 
terminate nature. The limitation over being executory, and 
depending on a condition, or an event which may never happen, 
passes no vested interest or estate. It is impossible to ascertain 
in whom the ultimate right to the estate may vest, or whether it 
will ever vest at all; and therefore no conveyance or mode of 
alienation can pass an absolute title, because it is wholly uncer- 
tain in whom the estate will vest on the happening of the event 
or breach of the condition upon which the ulterior gift is to take 
effect.’’ ? 

In the above case there was a devise to the deacons of the 
church and their successors upon this express condition and limita- 
tion that the minister shall constantly reside in the house devised ; 
and upon failure to comply therewith, the devise was declared to 
be void, and the property was given over to *‘ John Hancock, 
Esquire, and to his heirs forever.”’ 


1 8 Gray, 142. 2 Pp. 148, 149. See also pp. 160 and 161 of this case. 
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It is to be observed that while in one place Judge Bigelow 
speaks of the devise over, as being ‘to the heirs of John 
Hancock,”’ in three other places, he speaks of the devise over 
as being ‘* to John Hancock and his heirs.”’ 

Now, there is a manifest difference between a devise to the 
heirs of a person, and a devise to a person and his heirs. In 
the former case, as we shall presently see, the heirs are not 
necessarily ascertainable at the death of the ancestor; but the 
gift is to them as purchasers; whereas, in the latter case, the 
gift is not to the heirs at all; but it is to the ancestor himself; 
and the heirs take not as purchasers, because the gift is not to 
them; but they take by descent under their ancestor, the 
purchaser. 

Passing by cases of such descriptions, as when in a gift to 
heirs, the word ** heirs’’ is construed to refer to persons now 
ascertainable, the ancestor now living, and as when the word 
‘** heirs’’ is construed to mean children, and like descriptions of 
cases, we will refer to the case of Sears v. Russell.' In that 
case there was an executory devise to the heirs of the testator; 
and it was held that they were to be ascertained when the con- 
tingent event should occur, if ever. 

In Putnam y. Story,’ there was a limitation to the heirs of a 
person who was living at the testator’s decease; and it was held 
that an heir apparent could make a valid alienation which, of 
course, would be subject to the contingency of his surviving his 
ancestor. But under the strict rule of ‘* nemo est haeres viven- 
tis,’ no one can be ascertained as an heir, at least until the death 
of the ancestor; and it was said in effect, in that case, that: no 
one but an heir apparent could make a valid, though of course 
contingent, alienation. 

But how is it in an executory devise to A and his heirs: thus,— 
to John Hancock and his heirs—after the decease of the 
ancestor? Can or cannot the heirs make a valid, though contin- 
gent, alienation of the executory devise? 

In Winsor v. Mills,’ it is said by Judge Knowlton, comment- 
ing upon another statement contained in Brattle Square Church 


8 Gray, 86. 
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v. Grant, that in that case, the executory devisee or his heirs 
could have released; and this is the question we wish here to 
consider and more broadly, namely, whether, but for the inval- 
idity of the executory devise on the ground of its remoteness, 
the heirs of John Hancock for the time being, could not have 
passed the entire interest under the executory devise, not 
merely by a release, but by devise, or by a conveyance to a 
stranger? 

This is an important question; because it involves the power 
over the alienation of an executory limitation in fee, after the 
death of the ancestor to’whom it is limited in fee,—in a case 
which is free from the imperfection of remoteness. 

We must, then, take up the subject of the descent of a future 
interest, together with that of the power of the heir for the time 
being, to alienate that interest. 

And here it may be well to mention that at law, without the 
aid of statute, an executory devise, though limited to A and his 
heirs, can not be assigned ; but that in equity, it is assignable by 
A himself,—and likewise it is, even at law, devisable by him.? 
But even at law, such an executory devise can be released by A.° 
‘* Modern statutes have very generally made legal executory 
interests alienable as well as releasable.’’ ¢ 

Under the old law, a vested remainder limited to B and his 
heirs, descended to the person who should prove to be the heir 
of B when the particular estate came to an end. The same it 
was, in the case of the descent of a reversion, which is also a 
vested interest. It descended to the person who should prove 
to be the heir of the first reversioner when the particular estate 
came to an end.® 

In the case of executory interests, as contingent remainders 
and executory devises, the rule of descent was, that the person 


1 See also Gray on Perp., Sec. 305, 218; Gray on Perp., Sec. 268; Jarman 

Cl. 2. on Wills (6th ed., by Bigelow), *49. 
22 Washburn on Real Property, 32 Washburn on Real Property, 

*367, *368, *341, *357; Roe, d. Perry 368, 357; Gray on Perp., Sec. 268. 

v. Jones, 1 H. Black, 30; Jones v. 4 Gray on Perp., Sec. 268. 

Perry, 3 T. R. 88, 94; 1 Fearne on 5 Watkins on Descents, *41, *42, 

Contgt. Remainders, 548, N. (f.); Wat- *24, *25, *120, *121, *28, *29. 

kins on Conveyancing (8th; ed.), 217, 
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entitled was he who should prove to be the heir of him to whom 
the interest was limited in fee, whenever the contingency should 
happen.! Thus, in the case of vested interests, the ascertainment 
of the heir would be expressed to be as of the expiration of the 
particular estate; in the other case, it would be expressed to be, 
as of the happening of the contingency. 

Moreover, in either case, whether contingent or vested, it 
might happen,— that before the interest became capable of im- 
mediate enjoyment in possession, the persons who successively 
could predicate of themselves heirship of the first purchaser or 
first reversioner, as the case may be, would not necessarily be 
the heirs of their predecessors in the line of heirship.? 

An illustration of the mode of descent of an executory devise 
to A and his heirs is well illustrated by the case of Goodright 
v. Searle. The devise was to the testator’s son G and his 
heirs, but if he should die under twenty-one years of age, leav- 
ing no issue, then over to the testator’s mother, P,in fee. The 
executory devisee, P, died after the testator, G surviving; and 
he was the heir of P. Thereafter G died under age and with- 
out leaving issue. It was held that the executory devise did not 
merge in the fee of G, and that the executory devise did not 
pass to the heir of G, who was not the heir of P, but that it 
took effect in the person who was the heir of P when the con- 
tingency happened, which was at the death of G under age and 
without issue. 

Among other cases involving the principle of the executory 
devise passing to the heir as of the time of the happening of 
the contingency, there is the case of Barnitz’s Lessee v. Casey,* 
by Judge Story. 

Mr. Fearne,’ commenting on the above case of Goodright v. 
Searle, says that the principle that the interest vests in the per- 
son who is heir upon the occurrence of the contingent event, is 
really the same principle as that which applies to the descent of 
a vested interest; for that in each case, the heir is ascertained 


1 Watkins on Descents, *122; * 7 Cranch, 456; 2 Shars. & Budd’s 
Tudor’s Lead. Cas. R. P. (3ded.),731. Am. Lead. Cas. R. P. 521, 522. 

2 Watkins on Descents, *120, *121. 5 Fearne on Contgt. Remainders, 
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when the estate falls into possession; and further that there 
could have been no merger, for that ‘‘ the executory fee devised 
to the mother, could have no existence before the decease of the 
son under age without issue; for upon that event only could it 
arise.’’ ** Now,’’ adds Mr. Fearne, ‘‘ how was it possible for it 
to merge before it had any existence? If it could be extin- 
guished by merger, it must be by its union with a greater estate 
out of which it was to arise, and of which it might be consid- 
ered as a part, or at least as an extraction. But how are two 
estates to unite, or one to become blended and confounded with 
or absorbed in the other, when both are of equal measure, viz. : 
both fee simples; and of which the one cannot commence or 
partake of existence at all, but in an event which destroys and 
annihilates the other? ”’ 

Now it may be regarded as very clear, that the old law of the 
descent of the vested remainder and the reversion has been 
superseded very generally in the United States; and that the 
descent is the same as that which generally prevails in this 
country in the case of the descent of an estate in possession.? 

Moreover, and it must necessarily follow, that each heir in 
succession, regardless of whether he be the heir of the original 
vested remainderman to whom the estate was limited in fee sim- 
ple or of the original reversioner, can alien the remainder or the 
reversion, and pass the title to it. 

And even under the old law of the descent of the vested 
remainder and of the reversion, limited to one in fee simple, the 
heir for the time being, — that is — the intermediate heir, could 
pass full title to the interest; and it could likewise be taken for 
his debts.* 

In Adams v. Chaplin,‘ Chancellor Harper says by way of 


1 See also Barnitz’s Lessee v.Casey, v. Miller, 10 Met. 400; Cook v. Ham- 

7 Cranch, 470. mond, 4 Mason, 485, 494, 495; Vander- 
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dictum :! ‘* It was never doubted, I imagine, if 2 person grants 
an estate tail, with reversion to himself, and dies, his heir at law 
may grant or release the reversion; and so any intermediate 
heir, if there should be any before the termination of the estate 
tail.”’ 

In Bishop v. Fountaine,? there was a devise of land to a 
trustee in trust to convey to the children, if any, of Mary, and 
‘* for want of such issue, or if such issue die without issue ”’ to 
convey to the eldest son of testator’s nephew John and his 
heirs; but that if the latter claim anything during the life of 
Mary or of any of her issue, then both the nephew John and 
his eldest son to be excluded from having anything out of the 
estate. John had an eldest son, Anthony, and two daughters. 
It does not appear whether Anthony was born at the time of the 
testator’s death. Anthony died and left issue, a son named 
John who was the heir of Anthony; and this latter John in the 
life-time of Mary, devised the land to the plaintiff; and died 
without issue. Thereafter, Mary died without issue. The heir 
of the trustee conveyed the land to the said sisters of Anthony, 
who, it is stated, were the heirs of Anthony and of his father, 
John. It was held that the devisor, John, the grandson of John, 
the elder, and the son of Anthony, had ‘no estate devisable, 
but a mere possibility during the life of Mary or any of her 
issue ;’’ and that the conveyance to the sisters of Anthony, also 
stated to be ‘*the heirs of Anthony,’’ was right. Although 
not stated, yet it must follow that these sisters of Anthony, 
were also the heirs of John, the younger. Here, then, was a 
devise by an heir (the ancestor being dead) of a devisee of a 
contingent interest while the devise still remained executory; or 
of an heir of a so-called equitable remainderman; and it was 
held to be void. No reasons are given by the court. 

In commenting on this case, in Jones v. Perry,® Grose, J., 
says that the only way of accounting for the decision is,— 
because of the clause that claiming anything during the life of 
Mary, etc., was to exclude from the enjoyment of the estate, 
and that perhaps the estate might be considered as ‘‘ contingent 


1 On p. 273. 2 3 Levinz, 427. 33 T. R. 97 (A. D. 1789.) 
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until that condition was performed which could not be till the 
death of Mary without issue; ’’ and Grose, J., adds: ‘* He would 
rather have take (sic) an equitable remainder in fee, expectant 
on the death of Mary, and the failure of issue of her body, 
which would have been a vested estate, and consequently 
devisable.’’ 

Grose, J., further adds: ** The only way in which I can ac- 
count for this doctrine having been afterwards adopted by Lord 
Chief Justice Parker and by Lord Hardwicke, was because they 
considered it as a point already determined, and therefore did 
not enter into the reasons on which it could be supported; ”’ 
and he says, ‘* Now, if the case in Levinz cannot be considered 
as law, the foundation on which the other cases were built, is 
destroyed; ’’ and that ‘* the modern cases have decided the other 
way.’’ But in Jones v. Perry, the devise was not by an heir. 

Mr. Fearne, speaking of Bishop v. Fountaine, says: ‘* Con- 
tingent estates, appear formerly to have been held, not devisable 
by the person entitled thereto, whilst they remained contingent, 
as in the case of Bishop v. Fountaine.’’? And he says: The 
reasons upon which the estate was held a mere possibility dur- 
ing the life of Mary or of any of her issue, are not stated or 
mentioned; but that probably it was because of the clause ex- 
cluding John from claiming anything out of the estate during 
the life-time of Mary or of any of her issue; and that ‘‘ unless 
we recur to some reason of this nature for suspending the effect 
of the devise to’’ Anthony ‘in that case, it should seem that 
he would have taken the equitable remainder in fee expectant on 
the decease of ’’ Mary ‘‘ and the failure of the issue of her 
body; which would have been a vested estate, and clearly devis- 
able.”’ 

It should be remembered that Mr. Fearne has declared that in 
the case of an executory devise, limited to one and his heirs, 
descending, there could be no merger with the preceding fee 
because the executory interest while it remained executory could 
have no existence. 

If the testator’s son in Goodright v. Searle had been the 


1 Fearne on Contgt. Remainders, 366, 367. 2 3 Levinz, 427. 
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tenant for life of a particular estate, and the limitation over had 
been a vested remainder, it seems that upon the decease of the 
ancestor, the remainderman, the estate for life would have 
merged in the fee simple in remainder, thus producing a fee 
simple in possession. 

Moreover, whatever difficulty there may be in establishing an 
alienable interest in an intermediate heir of an executory devisee, 
is enhanced by the contingency, which would frequently arise, 
that the ultimate heir might not be the heir at all of the inter- 
mediate heir. 

In Winslow v. Goodwin, there is a very forcible expression of 
the law by Judge Wilde; but the question as to the power of 
alienation of an intermediate heir did not arise in that case; nor 
did the question come up as to when the heir or next of kin of a 
person is to be ascertained. 

In Winslow v. Goodwin,' it is said by Judge Wilde, delivering 
the opinion of the court: ‘ In the case of Cook v. Hammond,? 
it was decided after a very able discussion of the question as to 
the construction of the first provision in the Stat. of 1805, Ch. 
90, that remainders and reversions vested by descent in a person 
who may die intestate, descended to his heirs in the same manner 
as estates in possession.’”? Judge Wilde added: ** No question 
was raised in that case, as to contingent remainders and execu- 
tory devises. But the statute makes no distinction between vested 
and contingent remainders; and there seems to be no reason for 
any such distinction, especially as no distinction in the law ex- 
isted before the statute. The language of the statute is unam- 
biguous. If an intestate is entitled to any interest in real or 
personal estate, vested or contingent, it will pass by force of the 
statute to his heirs or administrator, in the same manner as 
estates in possession.”’ 

In Doe v. Roe,’ the facts were: A devise to A with a contin- 
gent devise over to B. While still contingent, B died, leaving 
two children who were her heirs. These died successively with- 
out issue; and their father was their heir; although he was not 
the heir of his wife B. When the contingency happened and 


17 Met., on p. 383. 3 2 Harr. (Del.) 103, referred to in 
2 4 Mason, 467. 2 Shars. & Budd. 522. 
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the contingent estate took effect in possession, this husband of 
B was living, but his wife and children had all died, as above. 
Held that under the statutes of Delaware, the husband was en- 
titled as the heir of that child of his which last died. In this 
case, no question arose as to any alienation of any kind by any- 
body. 

In Moore v. Rake,’ the judges lay stress upon the fact that 
it was a vested remainder in fee simple which was descending ; 
and that a conveyance by an intermediate heir of the vested 
remainderman, passed the interest as against his own heir,— 
that is,— the heir’s heir. This was a vested remainder subject 
to an estate tail. But, argues one of the judges, the same 
result would follow, if the remainder be regarded as a contingent 
remainder,— or if it were an executory devise. 

And to this last proposition he cites? certain authorities. 
But none of these authorities sustain this position. 

However, the old doctrine of the descent of contingent 
interests is asserted in Payne v. Rosser.* It was in this case 
held that the heirs of an executory devisee are to be ascertained 
upon the happening of the contingency. But no question arose 
in this case as to any alienation by anybody. 

The following Maryland case is exactly to the point. It is 
the case of Buck v. Lantz.‘ A deed of trust of real and personal 
property was made in favor of the grantor for life, remainder 
to her daughter Margaret Buck for life, remainder to such child 
or children of Margaret’s as she might leave living at the time 
of her death; but if she should die without leaving lawful 
issue living at the time of her death, then in trust to convey the 
whole remainder to Mary Harwood, sister of the grantor, 
absolutely. The grantor first died; then Mary Harwood died ; 
and thereafter Margaret died, unmarried and without issue, but 
leaving a will in which she devised and bequeathed all the 
property to which she might be entitled at the time of her death, 
to her aunt, Cassandra Olivia Buck. The question was whether 
the heirs of Mary Harwood were entitled or whether Cassandra 
Olivia Buck was entitled,— the latter as devisee of Margaret. 


1 26 New Jersey L. 574. 8 58 Georgia, 662, 664 (A. D. 1875). 
2 p. 594. 4 49 Maryland, 439 (A. D. 1878). 
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The court said: 1 ** The next question is, who are the heirs of 
Mary Harwood who are now entitled to the estate. It is clear 
that those only can take who were in esse at the time when the 
contingency happened, and the estate fell into possession. That 
did not occur until after the death of Margaret Buck. She could 
not, therefore, be heir, or take or transmit any interest in the 
estate by will or otherwise.’’ The court quotes the language of 
the court in Barnitz’s Lessee v. Casey,? as follows: The rule 
that the heir in such case is ascertained when the contingency 
happens *‘ * is adopted in analogy to that rule of descent which 
requires that a person who claims a fee simple by descent from 
one who was first purchaser of the reversion or remainder 
expectant on a freehold estate, must make himself heir of such 
purehaser at the time when that reversion or remainder falls 
into possession.’ ’’ The foregoing is the only authority to this 
point cited by the court in Buck v. Lantz. But see Snively v. 
Beavans,® where, however, the question of alienation by an 
heir did not arise.* 


In Deas v. Horry,’ it was held that the possibility of reverter, 


subject to a fee simple conditional, descended to the person who 
should be the heir of the original grantor or testator at the time 
that the fee simple conditional should expire; that is, that the 
heir was to be ascertained at that time. 

There was no question here as to the power of an intermediate 
heir to alien. 

The court says by way of dictum,® that a right of entry is 
descendible in the same way that the above possibility of reverter 
is descendible; meaning, it is supposed, that this would apply in 
South Carolina to a reversioner’s right of entry. The court is 
here speaking of the right of entry which a reversioner had 
upon the levying of a fine by the tenant for life of the particular 
estate. This was a ground of forfeiture of the particular 
estate. The court here cites Goodright v. Forrester.’ 


1p. 445, further, Conner, Executrix v. Waring 
2 7 Cranch (on p. 470). et al., 52 Md. 724. 
31 Md., on p. 225. 5 2 Hill Ch. (S. C.)244,(A. D. 1835), 
* See further as to Maryland, cited in 4 Kent’s Com., *511, N. (b). 
Chirac v. Reinecker, 2 Pet. 625; cited 6 p. 249, 
in 2 Wash. R. P. *410, Note. See 7 8 East, 564; 1 Taunt, 578. 
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The statute De Donis has never been the law of South Caro- 
lina; so that what would be an estate tail wherever the estate 
tail exists, is in South Carolina the ancient fee simple conditional 
ut the common law; to which a possibility of reverter is subject. 
The right which a grantor has upon limiting an estate tail is a 
reversion; and ‘a reversion is a vested right. 

In Pease v. Killian,! it was held that the heir of the donor of 
a fee simple conditional, is to be ascertained at the expiration of 
the fee simple conditional; and it is said that before the expira- 
tion thereof there is no power in the heir to convey nor to 
devise, yet that he may release to the tenant in fee simple con- 
ditional.? 

In Adams v. Chaplin,’ it is said: Our act of distributions has so 
altered the English law that it is not required that one who claims 
a reversion or a remainder by descent should be ascertained at the 
expiration of the particular estate ;— but that a right of reverter 
subject to a fee simple conditional is not an estate in the land, 
but a mere possibility ; and that this is not affected by the act 
of distributions.‘ 

In Hicks v. Pegues® and in Buist v. Dawes, ° it was held 
that in an executory devise to one and his heirs, the heirs 
are ascertained upon the death of the ancestor and not upon 
the happening of the contingency: and that the common law 
had been altered in this respect in South Carolina by the 
statute of 1791. And the court, in this latter case, goes so far 
as to say that it is conceded that the ancestor ‘‘ might- have 
devised his interests now under consideration; which is very near 
equal to admitting that, in default of a will on his part, those 
interests descended, immediately upon his death, to such distrib- 
utees as he then left.”’ 

We will here refer to a kindred question, that of ‘* shifting 
inheritance,’’ which is when an heir presumptive who inherits 
the possession of land, is displaced by the subsequent birth of an 


1 McMullan’s Eq. (S. C.) 281 (A. D. 3 1 Hill’s Ch. (S. C.) p. 269. 
1841.) 4 And see pp. 277, 278, 279. 

2 See further 1 Preston on Estates, 5 4 Richardson’s Eq. (S. C.) 413. 
440, 441; see also Adams v. Chaplin, 1 6 (Ib.) 415, Note. (A. D. 1852.) 
Hill’s Ch. (S. C.) 271, 272 (A. D. 1833). 
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heir better entitled. Thus, as a matter of illustration ; under the 
old law, one.in possession of land dies without issue, and the 
land descends to an aunt as the heir. She may be displaced by 
an afterborn uncle. It was held in North Carolina, where this 
doctrine was applied to a certain state of facts, that an alienee 
of the prior heir in possession was displaced by the birth of the 
subsequent heir.? 

In England, the statute of 1 Vict.,? provides that it shall be 
lawful for every person to devise, bequeath or dispose of by his 
will all real and personal estate which he shall be entitled to 
either at law or in equity; and that the power hereby given shall 
extend to ** all contingent, executory or other future interests in 
any real or personal estate, whether the testator may or may not 
be ascertained as the person or one of the persons in whom the 
same respectively may become vested; ’’ ‘and also to all rights 
of entry for conditions broken and other rights of entry.”’ 

And the statute of 8 and 9 Vict.,’ provides that ‘‘ a contin- 
gent, an executory and a future interest, and a possibility coupled 
with an interest, in any tenements or hereditaments of any ten- 
ure, whether the object of the gift or limitation of such interest 
or possibility be or be not ascertained, also a right of entry, 
whether immediate or future, and whether vested or contingent, 
into or upon any tenements or hereditaments in England, of any 
tenure, may be disposed of by deed.”’ 

To deviate briefly from the strict lines of this inquiry, for the 
purpose of developing these lines somewhat: It was held in 
Avern v. Lloyd,‘ that a bequest to a survivor of a class of per- 
sons unborn at the testator’s death was good. There were life 
estates previously limited to the class. The ground upon which 
it was held that the bequest to the survivor did not come within 
the operation of the rule against perpetuities was, that the class 
could alien their respective interests. We introduce this for the 


1 Caldwell v. Black, 5 Iredell’s ance at all,in Drake v. Rogers, 13 Ohio 
(Law), 463; See further Bates »v. St. 21; 8 Sharswood’s & Budd’s Am. 
Brown, 5 Wall. 719. Andseealsofor Lead. Cas. R. P. 461, 462. 

Ohio, Dunn v. Evans, 7 Ohio, *170; 2 Ch. 26, Sec. 3, 
overruled on the main question, that 8 Ch. 106, Sec. 6. 
is, that there was a shifting inherit- 4L.R. 5 Eq. 383. 
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purpose of referring to the statements of so eminent an authority 
as Mr. Joshua Williams. 

Mr. Joshua Williams in his work on Settlements, being a course 
of lectures delivered in 1876, says,! that the view is unsound that 
a limitation is not within the operation of the rule against per- 
petuities provided that ‘* two or more persons in esse at the date 
of the settlement, or perhaps in esse at any time during the pre- 
scribed period, should be able by their joint concurrence to alien- 
ate the land. If this should be the case, it is thought that a 
limitation so circumstanced would xot be void for remoteness. I 
apprehend, however, that this is not so. The vice appears to 
me to consist in the fact that within the prescribed period, the 
estates to be held in the property may possibly remain unascer- 
tained; and I do not think that this vice is cured by the fact 
that all the persons, who on any contingency may be entitled, 
are in being, and may together make a good title, by each one 
giving up his contingent right. To take a simple case: I appre- 
hend that if property is so settled that on an event which may 
happen beyond given lives in being and twenty-one years and 
nine months from the decease of the survivor, it may belong 
either to A and his heirs or to B and his heirs, this settle- 
ment is void for remoteness, although A and B together could 
no doubt make a title, as in any event the property must helong 
to one or the other.’’ It should be pointed out, however, that 
if there be any inference from the foregoing statement of Mr. 
Williams, that he contemplated a power in the heirs of A and B, 
in the event of the decease of their ancestor, to make a complete 
conveyance, it should be considered that he is writing since the 
act of 1 Vict., Ch. 26. Avern v. Lloyd was overruled in In re 
Hargreaves.” 

In Culley v. Doe d. Taylerson,’ it was decided that if a tenant 
in common of land, whose co-tenant is in the actual possession, 
but not as a disseisor, dies, and his heir devises his interest, that 
devise carries the interest as against that heir’s heir; and that 
this would be true even though there were an ouster by the 


1 Pp. 31; 32. further, Knowlton, J., in Winsor v. 
2 43 Ch. Div. 401 (A. D. 1889). Eee Mills, 157 Mass., pp. 365, 366. 
$11 Ad. & Ell. 1008. 
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tenant in common in actual possessson, if the same did not 
amount to a disseisin; ' and that this devise is good without the 
help of the Stat. of Vict., Ch. 26. 

Preston says, but citing no authority, that in the case of a 
contingent remainder, each heir for the time being is so far the 
owner that he may devise or release.? 

We have yet to mention the very important case of Ingilby v. 
Amcotts. 

Ingilby v. Amcotts,* decided by Sir John Romilly, Master of 
the Rolls, in A. D. 1856, is as follows: In 1795, the Kettlethorpe 
estates were settled upon Sir William Ingilby for life, with re- 
mainder to his first and other sons in tail male, and with remainder 
to his daughters in tail, and then with similar limitations to his 
sister Elizabeth. In default of issue by her, with similar limita- 
tions in favor of his sister Augusta. In 1808, the Harrington and 
another estate were devised to Augusta in fee, with an executory 
devise to another sister, Diana, in the event of Augusta’s coming 
into actual possession of the above mentioned Kettlethorpe 
estates. In 1841 Diana died; and Sir William was her heir at 
law. Sir William died in 1854 without leaving any children 
surviving him, and thereupon Elizabeth became entitled to the 
Kettlethorpe estates. Elizabeth died thereafter in 1854; and 
thereupon Augusta came into the possession of those estates; 
and consequently the executory devise limited to Diana took 
effect. Sir William left a will dated in 1851; and the plaintiffs 
were the devisees under his will. The defendants were the 
co-heirs at law of Sir William and of Diana. The question was 
whether the estates covered by the executory devise passed under 
the will of Sir William. That executory devise was limited to 
Diana; and when it took effect Sir William had been for some 
time deceased, — so that the then heir of Diana was not Sir 
William. The Master of the Rolls declared that both under the 
old law, and under the above Statute of 1 Vict., Ch. 26,4 the 
property covered by the executory devise passed under the will 


1 See p. 1022. on Wills, (6th ed. by Bigelow, ) *49, 
2 2 Preston on Abstracts, 443. See N. (g.) 
further, 3 Preston on Conv. 496. 4 See p. 594. 


3 21 Beav. 585, cited in Jarman 
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of Sir William. The Master of the Rolls says! that the “rule 
of descent is not confined to contingent interests; for vested 
interests in remainder and reversion are exactly in the same situ- 
ation; and yet no one ever supposed that a person who became 
entitled by descent to a vested interest in remainder, or to a 
reversion expectant upon the decease of a tenant for life, was 
totally unable to dispose of such interest either by deed or by 
will; or, in other words, was unable to grant or devise it.”’ 

The Master of the Rolls also refers? to the operation of the 
Statute of 3 & 4 William 4th Ch. 106; and that thereunder if 
a person dies seised of an estate in possession, the descent is to 
the heir of the last purchaser; and yet that it could not have 
been intended to prevent a person who inherited an estate in fee 
simple in possession from selling or devising that estate; and 
then he adds: ‘‘ and yet it is argued that as regards interests 
which are incapable of seisin, it has that effect, by taking away 
the descendible character ; and it is obvious that if ittakes away 
the descendible character in one case, it takes away the descendi- 
ble character in the other case;’’ and that it is a descendible 
estate in both cases, but that the descent is traced to the heir of 
the purchaser, and not the heir of the person last seised, or the 
person last entitled, whether it be a matter capable of seisin, or 
a matter incapable of seisin. 

It is to be observed * that Sir William never could have had 
any benefit personally of this executory devise, because it could 
not take effect until after his death and the failure of his issue. 
There is no reference in this case to Bishop v. Fountaine. 

This case of Ingilby v. Amcotts leads to the conclusion that 
though the heir of the purchaser to whom a contingent interest 
has been limited in fee, is to be ascertained at the happening of 
the contingency, yet that the interest is alienable by an inter- 
mediate heir, not merely by a release, but by devise, and by any 
appropriate conveyance inter vivos; and, of course, if the de- 
scent is to the heir at the death of the ancestor, in the case of 
a contingent interest limited to the ancestor in fee, and then to 
that heir’s heir, the conclusion is inevitable that the contingent 


1 p, 592. 


2 pp. 593, 594. 3 And see p. 595. 
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interest is alienable in every way by the heir for the time being. 
The conclusion reached in Ingilby v. Amcotts we regard as 
sound, notwithstanding certain authority above mentioned to 
the contrary. 
¢ Of course, the heir can have no greater power than the an- 
cestor; and when the power of the ancestor is in any way 
limited by the want of statutory help, as to assign at law (see 
above), the power of the heir must be correspondingly limited. 
The conclusion reached in Ingilby v. Amcotts would seem 
to be valid, because, assuming the ancestor to have the power of 
alienation, why should not the heir have it also? True, he may 
not be entitled as of the time of the happening of the contin- 
gency, under the method of descent within which the heir is to 
be ascertained at that time. But in the case of a vested re- 
mainder or a reversion which is descending, the intermediate 
heir, under the old method of descent, may pass a good title as 
against one ascertainable as the heir of the first remainderman 
or of the original reversioner when the interest falls into posses- 
sion (see above). But it may be said that we are here discuss- 
ing an executory and not a vested interest. But it is, for all 
that, an interest which the ancestor may alien; why not his heir 
as well as himself? 


At the beginning of this article we quoted the language of 
Judge Bigelow in the case of the Proprietors of the Church in 
Brattle Square v. Grant, touching rights of entry for breach of 
condition subsequent. 

We will now quote from Austin v. Cambridgeport Parish,! 
Hayden v. Stoughton,’ and Brigham v. Shattuck,’ all three of 
which cases are referred to by Judge Bigelow in the above men- 
tioned case. 

In Austin v. Cambridgeport Parish, Judge Dewey says that 
the owner of the right of entry for condition broken has ‘‘a 
contingent possible estate; ’’ and then he goes on to say, that 
**such an interest is devisable in England seems well established 


1 21 Pick, 215. 2 5 Pick. 528, 3 10 Pick. 306. 
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by the case of Jones v. Roe,' and the cases there cited.’”’ He 
adds that Chancellor Kent states the rule to be that ‘¢ all contin- 
gent possible estates are devisable.’’ He then adds that 
Hayden v. Stoughton? has given a construction ‘‘ to our statute”’ 
authorizing devises, ete. And in Hayden v. Stoughton * the 
court says‘ that a right of entry for condition broken is a 
contingent interest.”’ 

And so, in Brigham v. Shattuck,® the court speaks of a right 
of entry for condition broken as ‘* a contingent interest.’’ © 

It certainly would seem that, apart from any statute, a right 
of entry for breach of condition subsequent would descend in 
the same mode as does a reversion or a remainder. 

It is said in Hurback on Succession,’ that before the inherit- 
ance act, a right of action or of entry would so descend. 

While at the common law, such right before entry is not 
assignable, it is yet releasable; and, under the modern law, it 
has been declared to be devisable.® 

In Miller v. Miller,® the question was under what law a rever- 
sion should descend. The particular estate was a tenancy by 
the curtesy. The married woman, who was the owner in fee, 
died leaving a husband and children. At the time of her death, 
the law gave two portions to her eldest son. Before the death 
of her husband, the tenant by the curtesy, the law was changed, 
providing for a descent in equal shares to the children. The 
decision was, that the eldest son was to have two shares as under. 
the old law. At the death of the husband, the ascertainment 
of the heirs resulted in this family, in precisely the same indi- 
viduals taking as heirs under the modern system of ascertain- 
ment, as would take under the old law governing ascertainment. 
The only question, therefore, was whether the eldest son could 
have two shares or only one share; and the court held that he 
was entitled to two shares, as under the law, in this respect, as 
it stood at his mother’s death. The law was changed in 1789, 


13T.R. 88. ® See also Sackett v. Mallory, 1 
2 5 Pick. 528. Met. 357. 
8 5 Pick. 528. 7 (London, A. D. 1844), 140, 141. 
4 On p. 539. 8 See supra. See also Van Rensse- 
§ 10 Pick. 306. laer v. Ball, 19 N. Y. 103-106. 

Met. 393. 
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taking effect in 1790, lst of January. But Chief Justice Shaw 
says? by way of dictum: ‘* But even if the vesting of the estate 
were suspended until the happening of any event, when the 
event does happen the right by descent must depend upon the 
law, as it stood when the descent was cast. Suppose an estate 
was granted sixty years ago, in 1785 upon a condition subse- 
quent, and the grantor died the following year; and now, the 
event happens upon which the estate by force of the condition, 
is defeated, and the heirs of the grantor become entitled to enter ; 
and the question is, who are his heirs? Would it not be those 
who were the heirs of the donor at the time of his decease in 
1786? The benefit of the condition, the scintilla juris, then 
vested in them, viz.: the right to enter for condition broken; 
and whether the condition were broken before or after the 
.change of the law 1st of January, 1790, the same persons 
would be heirs, constituted so by law, taking in the proportions 
fixed by that law when they became heirs.”’ 

Thus Chief Justice Shaw likens the descent of a condition 
subsequent to the descent of a reversion; and under modern 
law in the United States, as above shown, the reversion descends 
like as an estate in possession in this country descends. 

A noticeable feature is to be observed, regarding rights under 
conditions, in respect to the shifting inheritance; and we have 
referred to the shifting inheritance above.? 

Another feature may be added: ** A man mortgaged lands 
upon condition that if he or his heirs repay £100 at such a day, 
that he shall re-enter. He dies, leaving issue a daughter only, 


2 pp. 400, 401. 


upon her, and yet there she is by dis- 
21 Hughes’s Abridgment, tit., 


* Discent,” p. 673 (pl. 16), is as fol- 
lows: “If a lease be made to one for 
life, the remainder to the right heirs 
of J. S., he dying, having a daughter, 
his wife with child of a son; the 
daughter claims the same by purchase, 
and therefore, the son born after, shall 
never devest the same; and so if a 
condition discendeth to the daughter, 
and she entreth for condition broken, 
the son born after shall never enter 


cent (sic.), and the title of her entry, 
scil, the condition she huth as heir, 
yet because she was the first in whom 
it vested, the son afterborn, shall not 
devest the same.’? And so 1 Rep. 95a. 
But it is said that it would be other- 
wise, if the condition had been broken 
in the life of the feoffor. 1 Rep. 95a, 
Note, and 99a. Com. Dig. “‘ Discent” 


(C. 2). See Stat. 10 & 11 William 3d 
Ch. 16, 
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his wife priviment ensient with a son; the daughter and heir at 
the day pays the £100, and afterwards the son is born. It was 
the opinion of the justices in this case, that the sister should 
retain the land against the son born after the performance of 
the condition; for, inasmuch as she paid the money (and if 
she had not paid it the land had been lost), if she could 
not retain the land against the son, she had no remedy for 
the money; and by payment thereof, she hath gained the land 
and is in as a purchaser, though she be entitled thereto by the 
condition and as heir; and she shall retain it as she shall the 
perquisite of a villain, and as land gained by her care and 
vigilancy.’’ 

In 2 Hughes’s Abr.’ the above last mentioned case as to the 
sister and afterborn brother, is given; * and here Hughes says 
that the above conclusion was the opinion of a greater part of 
the justices; but that some other justices held contrary, 
‘*because she hath it as heir, and then the nearer heir being 
born, shall defeat her.’’ 

There would seem to be no reason why an intermediate heir 
to whom a right of entry for breach of condition subsequent 
descends should not have the same power over it to release it 
and to devise it which the ancestor had himself and upon the 
same principle of the power of an intermediate heir as is above 
set forth concerning remainders and reversions; and that too, 
whether the right be regarded as vested or as contingent; for, 
as we have above sought to show, a contingent or an executory 
right is as much within the power of the intermediate heir as is 
a vested right. If the descent be such under statutory systems 
as to do away with the intermediate heir, of course, no such 
question can arise.* 


Frank Goopwin. 
Boston, Mass. 


1 Kirton’s case, Cro. Car. 87; 2 2 Tit. “ Heirs,” 
Hughes’s Abridgment, tit. “‘ Possessio 3 See p. 1047. 
fratris,’’ p. 1483 (pl. 3); and so 1 Rep. * See further Tobey v. Moore, 130 
99a, Note; Com. Dig. “Discent’” Mass, 450. 
(C. 2). 
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EFFECT OF WAR UPON CONTRACTS INVOLVING SUC- 
CESSIVE PAYMENTS, AND PARTICULARLY UPON 
CONTRACTS OF LIFE INSURANCE. 


The prospect of war between Great Britain and the United 
States, while greatly to be deplored, is not so remote as to render 
it irrelevant to consider at this time the effect which such a war 
would have upon contracts involving continuing payments, such 
as contracts of lifeinsurance. Upon this question there is a very 
instructive mass of American judicial authority, growing out of our 
great Civil War. The well-known legal doctrine is that the effect 
of war is to suspend commercial operations and other intercourse 
between parties situated within the lines of the opposing belliger- 
ents, without reference to the actual citizenship of such parties. 
The effect of such a war upon the enormous mass of American 
railway and other corporate securities held in Great Britain and 
Canada would not be disastrous to the holders of such securities ; 
for, although payments of accruing interest thereon could not 
be transmitted from this country either to England or Canada, 
yet it may be assumed that it would be easily practicable for the 
British and Canadian security-holders to transfer their securities, 
for collection, to bankers residing in neutral states, and thereby 
accomplish the purpose. If, for example, a mass of American 
railway securities held in London were transferred to a banking 
house in France for a collection of the interest due thereon pend- 
ing the war, and if the American debtors should attempt to 
make the pendency of the war a plea or a pretext for not trans- 
mitting the payments, it may be assumed that the French gov- 
ernment would take the matter up, and that it might lead to 
complications between ourselves and a power which has generally 
been friendly with us, and which has even been our ally in a war 
with England. The effect of such a war on contracts of life 


1 Matthews v. McStea, 91 U.S.7; U. S. 24; Fretz v. Stover, 22 Wall. 
New York Life Ins. Co. v. Statham,93 (U.S.) 198. 
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insurance would be more serious. Several American life insur- 
ance companies are doing business in Great Britain; still more, 
it may be assumed, are doing business in Canada. Their con- 
tracts of insurance provide for a forfeiture of the policies on the 
failure of the insured to transmit to the insurer a stated premium 
at stated intervals. But, where the insured resides within one 
of the opposing lines of belligerent occupancy, and the insurer 
resides within the other, the transmission of these premiums is 
unlawful. What then are the rights of the parties, either (1) 
in case the insured dies while there is a default in the payment of 
premiums for this reason, or (2), in case, after the close of the 
war, he tenders the past due premiums to the insurer for the 
purpose of keeping the policy in force? In the struggle over 
the settlement of this question, the position of the insurance 
company has been that the premiums are the very life of the 
policy, their prompt payment being absolutely necessary to keep 
in existence the fund out of which the assured is to be paid in 
the event of death. The position of the insurer, on the other 
hand, is, that he has been prevented by a vis major, for which he 
is in nowise responsible, from making the payments at the times 
stipulated in the contract. The reply of the insurance company 
to this contention is that the insured is in a legal sense respon- 
sible for the existence of the war; in other words, that the con- 
sequences of war are visited upon all the inhabitants of each of 
the belligerents, in theory of law, in solido, and wholly with- 
out reference to the question whether they are opposed to the 
war or are in favor of it. The law identifies them with their 
government, and on a question of right, growing out of a state 
of war, visits upon them any misfortune created by the act of 
their government in entering into the war. Differing essentially 
from this last conception, the mass of American holdings, already 
alluded to, has already settled the contention in favor of the 
assured, in a manner which we shall now attempt briefly to state. 

The operation of the rule respecting non-intercourse in time 
of war, upon contracts of life insurance, has been held to sus- 
pend the payments of the annual premiums without destroying 
the contracts,— since the insured is disabled, by the fact of war, 
from transthitting the premiums across the lines of opposing 
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belligerent occupancy to the insurer, and since the transmission 


of such premiums would be unlawful.! 


If the insured resides 


within one of the opposing lines of belligerent occupancy, and 
pays the annual premiums so long as intercourse is not rendered 
unlawful by the intervention of war, and dies while the war contin- 
ues, the beneficiary in the policy, on tendering the unpaid pre- 
miums, may maintain an action for the sum insured in the policy.? 


1 Martine v, International Life Ins. 
Society, 53 N. Y. 339; s. c. 138 Am. 
Rep. 529. 

2 Robinson v. International Life 
Ins. Society, 42 N. Y. 54; s.c. 1 Am. 
Rep. 490; Manhattan Life Ins. Co. v. 
Warwick, 20 Gratt. (Va.) 614; s. c. 
3 Am. Rep. 218 (two of the five judges 
dissenting); New York Life Ins. Co. 
v. Clopton, 7 Bush (Ky.), 179; s.c.3 
Am. Rep. 290; Statham v. New York 
Life Ins. Co., 45 Miss. 581; s.c. 7 Am. 
Rep. 737; Hamilton v. New York 
Mutual Life Ins. Co.,9 Blatchf. (U. S.) 
234; Smith v. Charter Oak Life Ins. 
Co. (Circuit Ct. St. Louis, general 
term), 1 Cent. L. J. 76; s. c. aff'd. 64 
Mo. 330; Seyms v. New York Life Ins. 
Co. MS., U. S. Circuit Court, South 
Dist. Miss. 1878, Hill, J.; Cohen v. 
New York Mutual Life Ins. Co., 50 N. 
Y. 610; s.c. 10 Am. Rep. 522; Sands 
v. New York Life Ins. Co., 50 N. Y. 
626; Mutual Benefit Life Ins. Co. »v. 
Atwood, 24 Gratt. (Va.) 497; s. c. 18 
Am. Rep. 652. Contra, Dillard v. 
Manhattan Life Ins. Co., 44 Ga. 119; 
s.c. 9 Am. Rep. 167; Tait v. New York 
Life Ins. Co., MS., U. S. Circuit Ct. 
West Dist. Tenn., Emmons, J. An 
insurance company whose home 
oflice was in Canada had a so-called 
“Branch” at Baltimore, in Mary- 
land, which branch was merely 
an agency, and’the manager of this 
branch had appointed an agent in the 
city of Washington, District of Col- 
umbia. The policies of the company 
which were delivered by this latter 


agent, read ‘not valid unless counter- 
signed by the duly authorized agent of 
this company at Washington, D. C.” 
It was held that a policy effected 
through the local agent at Washington 
and countersigned and delivered by 
him, took effect at Washington and that 
the situs of the contract was accordingly 
the District of Columbia; and conse- 
quently that an action could not be 
sustained on the policy by foreign at- 
tachment in the State of Maryland. 
Cromwell v. Royal Canadian Ins. Co., 
49 Md. 366; s. c. 33 Am. Rep. 258. 
Where a foreign life insurance com- 
pany had complied with the provisions 
of the statute authorizing it to carry 
on business in the State, and had 
opened an office in New York, where 
it conducted its business by general 
agents and a local board of directors, 
issuing policies there as a distinct 
organization, and where a policy had 


- been thus issued prior to the war of 


rebellion to a citizen of one of the late 
Confederate States, — it was held that 
payment of the premium thereon was 
excused and the liability suspended 
during the war, and that where the in- 
sured died before the close of the war, 
no tender of the unpaid premium was 
necessary at its close, but that the 
same could be adjusted by making 
proper deductions from the policy, and 
holding the company liable for the 
residue. Martine v. International Ins. 
Society, 53 N. Y. 339; s. c, 13Am. Rep. 
529. 
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If the assured is alive at the cessation of hostilities and the 
insurer declines to recognize the policy as in force, the assured 
may maintain a bill in equity to compel the defendant to recognize 
the subsistence of the contract of insurance and receive the 
annual premiums.! Where the assured, after the cessation of hos- 
tilities, tendered the premiums which were due, and the company 
refused to receive them, and in this state of things the assured 
died, it was held that his executor might maintain a bill for a 
decree declaring the policy to be subsisting and directing the 
payment of the amount insured by it, less the unpaid premiums 
and interest thereon.?, The courts which have taken the fore- 
going view have not succeeded in understanding that a life insur- 
ance company cannot carry on its business unless the annual 
premiums on its policies are paid. They have not succeeded in 
explaining why one policy-holder should be exonerated by a 
public calamity from paying his premiums, and why at the 
same time his insurance should be kept alive for his benefit 
by means of premiums paid by the other policy-holders. 
These decisions are in a great measure shaken by the author- 
ity of the Supreme Court of the United States, which, on a 
question of public law of this nature, though not necessarily 
binding upon the State judicatories, must be regarded as pos- 
sessing exceptional weight. The question first came before the 
court after the death of Chief Justice Chase and before the ap- 
pointment of his successor, upon a writ of error to the Circuit 
Court of the United States for the District of West Tennessee, 
in a case where the late Circuit Judge Emmons had written and 
published an elaborate opinion; * and the judgment of the court 
below, holding that the failure to pay premiums at the stipulated 
date avoided the policy, notwithstanding that the intervention of 
war made the payment of premiums unlawful, was affirmed by 
an equally divided court.‘ The question came before the court 


1 Statham v. New York Life Ins. Co., 4 The decision in the Supreme Court 
45 Miss. 581; s.c. 7 Am. Rep. 737. of U.S. does not seem to have been 
2 Hamilton v. Mutual Life Ins. Co., reported. The writer remembers the 
9 Blatchf. (U. S. ) 234. opinion of Mr. Circuit Judge Emmons, 
8 New York Life Ins. Co. v. Tait, as having been printed in book form, 
MS. and containing something like eighty 
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while in the same condition, on a writ of error to the Circuit 
Court of the United States for the Southern District of New 
York,’ by which court the question had been decided the 
other way; and the decision was again affirmed by a divided 
court, thus affirming two opposing conclusions, under a well- 
known principle of appellate procedure. These conflicting judg- 
ments were rendered, according to the author’s recollection, in 
the year 1873. The question again came before the Supreme 
Court of the United States in 1876 in three cases, and a majority 
of the court resolved the following principles, according to the 
syllabus, evidently written by Mr. Justice Bradley, who deliv- 
ered the opinion of the court: 1. ‘* A policy of life assurance 
which stipulates for the payment of an annual premium by the 
assured, with a condition, to be void on non-payment, is not an 
insurance from year to year like a common fire policy; but the 
premiums constitute an annuity, the whole of which is the 
consideration for the entire assurance for life; and the condi- 
tion is a condition subsequent, making, by its non-perform- 
ance, the policy void. 2. The time of payment in such a 
policy is material, and of the essence of the contract; and a 
failure to pay involves an absolute forfeiture, which cannot be 
relieved against in equity. 3. If a failure to pay the annual 
premium be caused by the intervention of war between the ter- 
ritories in which the insurance company and the assured respect- 
ively reside, which makes it unlawful for them to hold intercourse, 
the policy is nevertheless forfeited if the company insist on the 
conditions; but in such case the assured is entitled to the equit- 
able value of the policy arising from the premiums actually paid. 
4. This equitable value is the difference between the cost of a 
new policy and the present value of the premiums yet to be paid 
on the forfeited policy when the forfeiture occurred, and may 
be recovered in an action at law or a suit in equity. The doc- 
trine of revival of contracts, suspended during the war, is based 


pages of printed matter, delving into ilton, notoflicially reported. Thecase 
the question with the interminable is reported in the court below in 9 
prolixity characteristic of that very Blatchf. (U. S.) 249. The writer be- 
learned judge. lieves that this was the case. 

1 New York Life Ins. Co. v. Ham- 
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on considerations of equity and justice, and cannot be invoked 
to revive a contract which it would be unjust or inequitable to 
revive, — as where time is of the essence of the contract, or the 
parties cannot be made equal. 6. The average rate of mortality 
is the fundamental basis of life assurance, and this is subverted 
by giving to the assured the option to revive their policies or 
not after they have been suspended by war (since none but the 
sick and dying would apply), it would be unjust to compel a 
revival against the company.’’! The doctrine of this case was 
re-affirmed in the following year, Mr. Justice Clifford dissenting.” 


Seymour D. Tuompson. 
TURNER BUILDING, St. Louis. 


1 New York Life Ins. Go. v. Stat- 2 Insurance Co. v. Davis, 95 U. S. 
ham, 93 U. S, 24. 425. 
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NOTES. 


Pay or JuRYMEN IN EnGLAND.—It seems, from a note in the Law 
Journal (London) that special jurymen in England receive a guinea a 
day for their services, while petty jurymen receive practically nothing. 
Mr. Justice Hawkins, of the Kent Assizes, drew attention to this, and 
expressed the opinion that it did not look fair, and hoped that it would 
be remedied by an act of Parliament. 


Sentencinc A Man For Contempt or Court in Rervusinec To DRINK 
Breer.— If we were to devote our attention to the antics of judges, we 
should have no space in these pages for anything else. One of the latest 
is the caricature of justice made by a judge at Wichita, Kansas, in com- 
mitting an expert witness in a prosecution under the prohibitory liquor 
law, for contempt of court because he refused to taste of some beer 
which had been uncorked for him in the court, so as to testify whether 


it was beer or whether it was something else under which name it had 
been sold. 


A Curious Way or SELectTinG Justices OF THE Peace: NoMINATED 
IN THE First Instance By JupGEs OF THE Courts oF Recorp.— This 
curious way of appointing justices of the peace, in towns within the 
limits of the city of Chicago, is in vogue. The Judges of the Courts of 
Record for Cook County, within which Chicago is situated, nominate 
them to the Governor. If he approves the nominations, he sends the 
names to the Senate of the State, and if the Senate confirms the nomi- 
nations, the Governor issues commissions to the nominees. 


FEDERAL SUPPRESSION OF Trarn-Ropsinc.— We heartily agree with 
the following editorial, which is found in the Railway Review :— 


If the running of trains in connection with interstate commerce is a matter 
of which the general government may duly take cognizance to the extent now 
generally admitted, it would seem as if in the matter of train robberies its 
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authority might find abundant and much-needed exercise. The ability of local 
authorities to cope with such occurrences has been demonstrated to be wholly inad- 
equate. Time was when train robberies were confined to the more sparsely set- 
tled districts, but of late it would appear that no locality can be considered exempt 
from them. The administration of law through the medium of State courts is 
altogether too uncertain to inspire the class of men engaged in these robberies 
with respect, but all of them have a wholesome fear of ‘‘ Uncle Sam”? for they 
know that when the Federal authorities take hold of a case they never let go 
until the end is reached. This is a matter that might well engage the atten- 
tion of some of our congressmen during their vacation season to the end that — 
supposing legislation to be necessary —the matter might be pressed to an 
early issue at the coming session of Congress. As the question now stands it 
is a disgrace to the country. 


The experience in many of the Western communities shows that 
while train robbers will loot the safe of an express company with 
impunity, they will not touch the pouches of the United States mail. 
One reason is, that in the former case they are tried before a jury in a 
local community, inspired with the hatred of corporations; whereas, 
in the latter case they get cold justice at the hands of a Federal jury, 
where the judge has something to say on the facts as well as on the 
law. 


Tue Ricut to Depuct BreakaGEs From A SERvVANT’s WaGEes.— The 
Law Journal (London) says: ‘‘ The amateur, it has been said, is strong 
in us all, and legal amateurism —the propensity to lay down the law 
and settle people’s legal rights and wrongs for them — is perhaps even 
stronger than the propensity to prescribe for their complaints. Legal 
vulgar errors naturally, of course, show themselves most in those mat- 
ters which ‘come home,’ as Lord Bacon says, ‘ to men’s business and 
bosoms,’ in ideas, for instance, about the rights of landlord and tenant, 
or master and servant— mistress and maid it would perhaps be better 
to say. The latest illustration of amateur law is the idea that you can 
deduct breakages from a servant girl’s wages — a very common form 
of fallacy among mistresses. The claim of the mistress is derived — so 
she thinks — from some supposed natural equity; but, as Judge Bacon 
pointed out, there is no such implied term in the contract of service ; it 
is not so ‘nominated in the bond,’ and ‘hold to your bargain’ is a 
maxim which has the authority no less of Portia than of Lord Bram- 
well. In this, as in other cases, the fallacy lies in mixing up rights and 
remedies, which the law keeps —and rightly keeps —distinct. If a 
servant is negligent the remedy is dismissal, possibly an action for dam- 
ages. But the law does not allow the mistress to fix her own damages 
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and set them off against wages, which might vanish altogether on this 
principle under some domestic martinets. The natural equity of the 


amateur soon becomes, if unchecked, a very ‘ wild kind of justice’ 
indeed.”’ 


Is Taere a Macic ma Seat?—The Chicago Legal News says:— 


The Appellate Court in Morrill v. Baggott, following the opinion of the 
Supreme Court, say: ** The appellant therefore attempts to change a contract 
between landlord and tenant which was under seal, by an agreement between 
them which was not under seal, which the Supreme Court in Chapman v. 
McGrew,' decided could not be done even in behalf of a surety. That case 
has been very often followed.’? Does not this show very forcibly that our 
legislature should make some change in the law relating to the effect to be 
given to a seal, over a written instrument not under seal by the same party? 
Is there any reason in this commercial age why a man’s name should not be just 
as good when written to an instrument without: being followed by the word 
** seal’? as when that word is attached? 


We should think not; and the legislature of most of the States are 
beginning to think not. In addition to the nonsense of maintaining the 
distinction between sealed and unsealed instruments—a distinction 
which originated at a time when men could not write. and when their 
assent to written obligations was evidenced by affixing their seal, which 
in the case of a well-known man, of rank and distinction, was as much 
a matter of public notoriety as his coats of arms,—it is to be 
observed that the above rule of the Supreme Court of Illinois is techni- 
cally erroneous as a rule of the common law. By that law a leasehold 
interest in land is a chattel interest, and consequently a seal is no more 
necessary to pass such an interest than it is, on a bill of sale, to pass 
the title to a horse. Using a seal on an instrument where no seal is 
necessary,— as in the case of a negotiable instrument,— is mere sur- 
plusage, and does not alter the nature of the instrument. This has often 
been held where the seal of a corporation has been affixed to nego- 
tiable instruments executed by it; the conclusion being that the use of 
its seal by a corporation upon an instrument otherwise negotiable, does 
not render it non-negotiable ;? and so the use of a seal where none is 
required, as in accepting a proposal, does not raise the contract to the 
dignity of a specialty, or prevent assumpsit, instead of covenant, from 
being maintained thereon. At the same time it is not improper to 


1 20 Til. 101. Thomp. Corp., § 6064, and numerous 
2 Bank v. Railroad Co.,58.C. 156; cases there cited. 
s.c. 22 Am. Rep. 12; Thompson »v. 3 Levering v. Mayor, 7 Humph. 
Lee County, 3 Wall. (U. S.) 327; 5 (Tenn.) 553. 
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defer to the ancient, though now exploded rule of the common law, so 
far as to employ the common seal of the corporation for the purpose of 
expressing its assent even to a simple contract ;! though such a sealing 
does not turn a simple contract into a specialty,— otherwise, anciently, 
when every contract of a corporation was required to be evidenced by 
its seal, eveny such contract would have been a specialty. The writer 
does not overlook the fact that there is a class of ill-founded and sense- 
less American decisions, rendered at an early day, to the effect that 
the affixing of the corporate seal to what would otherwise be a promis- 
sory note of the corporation, destroys its negotiability and converts it 
into a specialty.? 


DeatH oF Rosert Desty.— A notice of the death of this distin- 
guished lawyer was crowded out of our last issue. It took place at 
Rochester, New York, on September 27, 1895, in the sixty-ninth year 
of his age. While known to the legal profession throughout the United 
States, through his numerous works on the law, as plain Robert Desty, 
yet this was not his full name. As he himself wrote it, in signing a 
contract respecting a claim to ancestral estates, it was Robert Daillebout 
d’Estimauville de Beaumauchal. The following facts concerning his 
ancestry were thus stated in a public interview by Hon. O. F. Williams, 
of Rochester, New York:— 


Hundreds of years ago when the French nobles maintained themselves by 
the sword, one of Desty’s ancestors, and of whom he is a direct descendant, 
was asked by Francis I., King of France, for the deed of the territory where the 
city of Havre now stands. Justice Desty’s ancestor yielded to the request but 
stipulated that there should be a street or rue constructed parallel to the Rue 
Notre Dame, now known as the Rue De Paris, which should bear forever the 
name Rue D’Estimauville; also that on the right hand door post of the Hotel 
De Ville, the City Hall of Havre, should be placed the armorial bearings of the 
noble house of D’Estmauville. These conditions were carried out so far at 
least as the street was concerned, and while at Havre I had the pleasure of 
making an investigation of the matter as stated. 

French historians believe that during the revolution of a hundred years ago 
in the destruction of the Hotel De Ville ended a part of the observance of the 
contract on the part of the King of France. Judge Desty placed in my hands 
a large packet of legal documents signed by Henry IV., Francis I., and other 
sovereigns of France, proving beyond question the distinguished character of 
his ancestral name and family. I took these documents to France with me 
and they were examined by the historians and attorneys of France with great 
interest. 


1 Bank v. Railroad Co., supra. 2 4 Thomp. Corp., § 5121. 
VOL. XXX. 7 
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The following sketch of his career, in this country, and of his labors 
as an author and editor is taken from a recent number of Case and 
Comment, published by the Lawyer’s Co-Operative Publishing Com- 
pany, of Rochester, with whom he was engaged until his last illness :— 


His birth-place was in Canada, but while still a minor he came to the United 
States. He studied law for a time in New York City; taught school in Penn- 
sylvania; enlisted in the Mexican war, and, in the exciting days of 1849-50, 
went to California, where he took his share in the vicissitudes of the ‘* Argo- 
nauts.’’ His professional career on the Pacific coast is told in a little catalogue 
published in 1891 by the Bancroft-Whitney Co., as follows:— 

“Robert Desty, who had read law in New York, been admitted to the bar and 
acted as District Attorney in one of the northern counties of California, came 
to San Francisco in 1868, and did his first editorial work on ‘ Parker’s Cal- 
ifornia Digest,’ which was published in 1869. 

“The faculty for turning out good work with unusual rapidity led to an 
engagement with Hon. M. M. Estee, who was then completing his work on 
£ Pleading Under the Codes.’ Parker’s Supplement to ‘ Hittell’s General Laws,’ 
was intrusted to Desty, and the Supplement to ‘ Parker’s California Digest’ 
was published under Mr. Desty’s name in 1875. 

“In 1874 his ‘ California Citations’ appeared. This book, the first which 
attempted to show the value of cases cited by the Court, has been followed by 
similar works in Massachusetts, Illinois, Indiana and others, covering a por- 
tion of the,ground in many States, it was also followed by Mr. Desty’s ‘ Fed- 
eral Citations’ in 1878. In 1875 his ‘ Federal Procedure ’ was issued, forming 
the first volume of the Pony Series, and founding Mr. Desty’s national reputa- 
tion. This has passed through seven editions, with a sale of over twelve thou- 
sand copies. In 1879 his treatise on Shipping and Admiralty, and on the 
Federal Constitution, were published in the same series. Others followed in 
rapid succession — ‘ California Constitution,’ 1879, ‘Commerce and Navigation,’ 
1880, ‘ Penal Code, California,’ 1881, a Treatise on Criminal Law in 1882. 

“In that year the wide and excellent reputation given by his ‘ Federal Proced- 
ure ’ and other national works opened for him the position of editor of the Federal 
Reporter, and led to his removal to St. Paul. While there his ‘ Treatise on 
Taxation,’ in two volumes, was published, 1884. After several years of editorial 
labor in Minnesota he identified himself with the Lawyer’s Co-Operative Pub- 
lishing Co., and moved to Rochester, N. Y.” 

An experience of much moment to him, which left its effects upon him for 
the remainder of his life, was his election, while in California, as State senator | 
for the district comprising the counties of San Francisco and San Mateo. 
Although he received a majority of the votes at that election, he was refused 
his seat in the senate, on the ground that he was not a citizen. He had never 

obtained naturalization papers until after the election, but claimed to be a cit- 
izen on the grounds, first, that he was a resident of California at the time of 
its admission into the Union, and thus became a citizen of the State, and 
second, that he was a citizen by virtue of his mother’s marriage after he 
became of age to a citizen of the United States. The injustice and wrong, as 
he felt it, of his rejection by the State senate, rankled in his memory, and made 
him especially bitter toward the politicians of both the leading political 
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parties of the nation, and to some extent, at least, embittered the last years of 
his life. 

After coming to Rochester, Mr. Desty was for a time the editor of the 
Western Reporter, and later took up the work of annotation on the Lawyers’ 
Reports Annotated. For volumes 1 to 13 (1888-91) of this series he had the 
sole charge of the annotation, and him%elf prepared a very large proportion of 
it. Thereafter he turned his attention to the preparation of the work on Con- 
tract Law, which he intended to be his magnum opus, and upon which he was 
engaged for the four years preceding and almost up to the time of his death. 
This was to be an elaborate and comprehensive treatise upon the subject in all 
its branches. A considerable part of the work was in plates when he was 
obliged by acute illness to discontinue work, the balance for the most part 
either complete in manuscript or in such advanced state of preparation as to 
render it possible for another taking it up to fully carry out the author’s plan. 

Not many men leave behind them so many volumes of legal writings. A 
recent writer in the New York Law Journal says of Mr. Desty that ‘‘ he made 
himself the text-book maker par excellence of the United States Courts,’’ and 
adds that he had a genius for condensation. The terseness and clearness of his 
style have often received compliments from lawyers and judges of the highest 
rank. Nature was very liberal to him. He had a physical constitution of great 
strength, a mind that was keen, active, and vigorous. In addition to this he 
had much refinement of nature which was not extinguished by the somewhat 
unfavorable circumstances of his youth or by the rough experiences of life on 
the Pacific coast in the early days. The numerous works from his hands, in 
daily use by lawyers and judges, will, for a long time to come, keep his name 
prominent, while many who knew him personally will always remember him 
with kindly feelings. 


Axsout THE Law ScHoots.— Within a few months a revised catalogue 
of The Legal Fraternity of Phi Delta Phi will be issued. Said Order 
has about 4,000 members, most of whom are graduates of the leading 
twenty-two Law Schools of the United States and Canada. Each mem- 
ber of said Fraternity to whom these presents shall come, is hereby 
requested to write to the Secretary, Geo. A. Katzenberger, at Green- 
ville, Darke Co., Ohio, giving him necessary data for said catalogue. 


Recetvers’ CERTIFICATES: SOMETHING ABOUT A CASE WHICH HAS BEEN 
Severecy Criticisep. —It will be noticed, by reference to a recent 
work,! that the manuscript decision of the late Federal District Judge 
Longyear, in Sutherland v. Lake Shore &c. R. Co., was severely 
criticised by the Supreme Court of Alabama in a case where the latter 
court went at great length into the subject of the power of a court to 


1 5 Thomp. Corp., § 7176. 
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order the issue of receivers’ certificates. Since that was put in print, 
our attention has been drawn to the fact that the order in the Suther- 
land case was obtained by Hon. Alfred Russell, on the authority of the 
Kennedy case, decided by Judge Dillon, and elsewhere referred to in 
the same chapter of the same work.! It also appears that, as in the 
Kennedy case, the order was obtained in the Sutherland case, to save 
an impending forfeiture of a land grant of immense value, and that the 
Supreme Court of the United States approved the order on that ground.? 


Mr. Justice PeckHam.— The President sent to the Senate, as the 
successor of the late Justice Howell E. Jackson, the name of Rufus W. 
Peckham, of New York, and the Senate confirmed the nomination with- 
out opposition. The appointee was, at the time of his appointment, and 
had been for a number of years, a justice of the Court of Appeals of 
New York. He is the son of a justice of the same court of the same 
name, who lost his life on board the unfortunate French steamship 
Ville du Havre which collided in midocean, in November, 1873, with 
the ship Loch Earn. His elder and only brother, Wheeler H. Peck- 
ham, a practitioner at the bar of New York City, was nominated by the 
President two years ago to fill the vacancy caused by the death of Mr. 
Justice Lamar, but failed of confirmation through the opposition in the 
Senate of that wretched politician, David B. Hill. When the present 
Justice Peckham was first elected to the Court of Appeals of New 
York there were misgivings, among the legal profession in that State, 
as to his fitness for the position, growing out of the fact that he had 
been distinguished as an advocate rather than as a technical lawyer. 
We did not share in those misgivings, but we pointed out in this publi- 
cation other instances in which lawyers, whose chief distinction had 
been in the line of advocacy, had become distinguished on the bench. 
This proved true of Judge Peckham, whose work on the bench developed 
a directness of thought, a comprehension of legal principles, a capac- 
ity for legal reasoning, and a clearness of expression, which go far to 
make up any deficiency of technical learning, if indeed there had been 
any such deficiency in his case. His mind had been enlarged by travel 


1 5 Thomp. Corp., § 7178, et seq. mortgagors.”” An unreported decision 
2 Jerome v. McCarter, 94 U. S. 734, of the Supreme Judicial Court of 
738. The language of Mr. Justice Massachusetts has also been referred 
Strong, in giving the opinion of the toas having been used by Mr. Russell 
court, is: **The order was necessary in obtaining the order from Judge 
alike for the lien creditors and forthe Longyear, in the Sutherland case. 
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abroad and by political studies outside of the domain of mere legal 
research,—studies which broaden the intellect and fit a man for the 
office of judge in a court of last resort, almost as much as mere tech- 
nical legal learning in his profession. In the protrait of Mr. Justice 
Peckham, which we elsewhere publish in this number, our readers will 
discover a striking resemblance to Mr. Chief Justice Fuller. Perhaps 
their physical is not stronger than their mental resemblance. Before 
becoming judges they were both distinguished as orators. Mr. Justice 
Peckham had founded a substantial reputation as a jury lawyer; and 
one of the best speeches of the kind, which we ever remember listen- 
ing to, was made by Mr. Chief Justice Fuller, then a member of the 
Chicago Bar, in the Democratic Convention of 1876, held in the Cham- 
ber of Commerce Building in St. Louis, seconding the nomination of 
Governor Hendricks for the presidency. It is safe to predict for Mr. 
Justice Peckham an honorable, if not a distinguished career. 


Contrractinc my Apvance To Ricuts or ACTION FOR 
PaysicaL Insuries. — The decision of the Supreme Court of Illinois, to 
which we alluded in a former number of this Review,! was not so 
injurious to the working classes by reason of what it actually decided, 


as by the obvious judicial tendency which it exhibited and illustrated. 
Taking advantage of what it is assumed that court will decide in future, 
one of the great Chicago corporations, the Illinois Steel Company, has 
imposed upon the parents of its minor employés a contract by the 
terms of which, as described in a press dispatch, the father or mother 
of any minor working in the mills and foundries of the steel company 
binds himself or herself to relinquish all rights over the services of the 
child and surrender all rights before the law to sue for and recover 
damages from the company for the loss of such child’s services through 
injury or death in the mills. And such is the ironclad provision of this 
document that this exemption from damage is made binding, even 
though the maiming or death is directly traceable to the criminal negli- 
gence of the company or its employés. Doubtless every corporation 
employing minors will impose upon their parents similar contracts, and 
we shall in time see whether the public policy of Illinois will allow 
parents to make contracts in advance which estop themselves from 
claiming damages in case their children are maimed or murdered through 
the negligence of corporations. 


129 Am. Law Rev. 766. 


102 


30 AMERICAN LAW REVIEW. 


A ProresstonaAL VIEW oF THE Stanrorp Case.— A learned corre- 
spondent writes to us as follows: ‘‘ Before I had seen your comments 
upon the decision of the United States Court of Appeals in the Stanford 
case,! I read the decision, and the error in the major premiss struck 
me, not at once, but on the second reading; the error being, as you 
point out, that Congress intended or did not intend to hold the stock- 
holders individually liable. Of course, if the United States is to be 
regarded as an individual creditor, and for the life of me I cannot see 
how it can be otherwise regarded, then the intent of Congress when the 
debt was contracted is immaterial ; or perhaps it would be better to say 


that it will be conclusively presumed Congress intended to collect the 
debt in any lawful way when due.”’ 


Tue Peratta-Reavis Lanp Cram.—This claim, which, until last 
year, had been pending in the courts of the United States for some 
twenty years, has a history which is believed to outrival anything in 
fable or romance concerning lawsuits. The story is briefly told in 
the Attorney-General’s report, but we hope in a future number to 
give our readers a fuller account of it: ‘‘ In October, 1892,’’ says the 
report, ‘‘James Addison Peralta-Reavis and Loreto Micarla de 
Peralta-Reavis, nee Maso y Silva de Peralta de la Cordoba (husband 
and wife) sued in the Court of Private Land Claims for confirmation 
of a grant alleged to have been made by Spain in 1758 to one Miguel 
Peralta, Baron of Arizona, Knight of the Colorados, grandee of Spain, 
etc., covering 12,740,000 acres of land in Arizona and New Mexico, 
including the land on which are situated Pheenix, the capital of Arizona, 
the towns of Florence, Tempe, Casa Grande, Globe, Silver King, Pinal 
and Solomonville, and a portion of the White Mountain or San Carlos 
Indian reservation. The title to this land had been investigated and 
pronounced perfect by eminent counsel employed by the petitioners, 
and as a result many persons and corporations throughout the United 
States had acquired interests therein as purchasers from the plaintiffs.’’ 
In support of the gigantic claim it wae averred that the original grant 
had been recommended by Philip V. of Spain in 1744, and by his suc- 
cessor, Fernando VI., in 1748; that it had actually been made by the 
Viceroy of New Spain in 1748 and ratified thereafter. It was alleged 
that possession had been given to the grantee in 1758, and that the 
female petitioner was his heir. A number of certificates and authorized 


1 See 29 Am. L. Rev. 926; also Id. 617. 
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copies of original papers were offered in support of the claim. These 
allegations were supported by the most amazing deceptions practiced 
upon men distinguished in the legal profession for their learning, 
probity and acumen, one of whom is said to have acted faithfully 
for the claimant for twenty years, in confident expectation of 
winning a just lawsuit, and obtaining for his services a fee of 
half a million dollars. Documents were forged, and it is said 
that forged documents were even lodged in some of the offices 
where public archives are kept in the Republic of Mexico; and 
witnesses were suborned in all parts of the West. Corpora- 
_ tions are said to have been organized to prosecute the claim, and even 
Collis P. Huntington, the great railroad magnate, is said to have been 
duped by the claimant. Our readers will remember how the suit of 
the claimant collapsed in the United States Court of Private Land 
Claims at Santa Fé, and how the collapse was followed by the arrest of 
Mr. Reavis, the claimant, on criminal charges connected with the prose- 
cution of the claim. He is now held awaiting trial upon these charges, 
in nominal imprisonment in the penitentiary (substituted for a jail) at 
Santa Fé. The Department of Justice is, at the time of this writing, 
scouring the State of California for the material upon which to institute 
prosecutions against many witnesses living in that State, alleged to 
have been suborned to commit perjury by the claimant. It will be 


observed that the amount of land claimed by this impostor is larger 
than several of the smaller States of the Union. It should be added . 
that the imposture came very near to succeeding. We add the 
opinion that many Spanish and Mexican grants in the Western and 
Southwestern States and Territories, which have been confirmed, to 
the great prejudice of the people of the United States, have no better 
foundation in actual truth and merit than this Peralta-Reavis claim. 


JURISDICTION OF THE UniTED States Circuit Court or APPEALS OVER 
tHe Territory or ALasKA.—In the Case of Noyes v. Silver Queen 
Mining Co., appealed from the United States Court in Alaska to the 
Circuit Court of Appeals for the 9th Circuit, sitting at San Francisco, 
the point was made by Lorenzo Sawyer, Esq., that the Court of Appeals 
had no jurisdiction for fhe reason that the court in Alaska was not ‘a 
District Court of the United States ’’ within the meaning of the statute 
relating to the jurisdiction of the United States Circuit Court of Ap- 
peals. The court, feeling a natural disinclination to decide a doubtful 
question relating to its own jurisdiction, certified it to the Supreme 
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Court of the United States. If that court takes the view advanced by 
Mr. Sawyer, a number of judgments rendered by the Appellate Court in 
cases coming from Alaska will be overthrown, and the judgments 
appealed from will stand. 


Report OF THE JuDGE-ApvocATE-GENERAL OF THE Army.— Judge- 
Advocate-General Lieber has made a report which is said to advocate 
legislation to compel civilian witnesses to testify before courts-martial. 
It is said that the report calls attention to the fact that a well-known 
army officer recently escaped punishment for duplicating his pay 
accounts, by reason of the inability of the military court to compel 
civilian merchants to testify before it. The matter is evidently one 
deserving of serious attention. The discipline of the army, small as it 
is, is a matter of serious public concern. Courts-martial, though tem- 
porary tribunals of a limited jurisdiction, are very useful courts, 
because their proceedings concern the honor and discipline of the army ; 
and those courts should, subject to reasonable safeguards, be clothed 
with the power tocompel the attendance of civilian witnesses before them. 
It certainly seems a great anomaly that a merchant can be compelled to 
attend a trial before a justice of the peace where the matter in contro- 
versy may involve but a few dollars, while he cannot be compelled to 
attend at a trial before a court-martial, where the controversy may 
' involve a serious infraction of military discipline on the part of an 
officer holding an important rank and wielding considerable power. 


Tue Late Justice Josepn M. Bartey.— As our readers are probably 
aware, this distinguished judge and legal instructor, whose portrait in 
Masonic uniform we printed in the Publishers’ Department of our 
July-August number, 1895, has passed away. He died at his home at 
Freeport, Illinois, on the 16th of September last, and his funeral took 
place on the following Saturday, and was numerously attended by the 
bench and bar of the whole State. In a very appreciative sketch of 
Judge Bailey in the Chicago Legal News, evidently written by his long- 
time friend and Masonic brother, Judge Bradwell, we find the follow- 
ing 

Judge Bailey had taken the last stepin Masonry. He was a Sovereign Grand 
Inspector General 33° A. A. 8. R., and Honorary Member of the Supreme 


Council, N. M. J., U. 8. A., and a Knight Templar. In 1883 Judge Bailey made 
&@ pilgrimage to Europe with Apollo Commandery, crossing the ocean in the 
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“City of Rome.” He attended the banquet at York, England, the birthplace 
of Ancient Craft Masonry in England, given by the Sir Knights of York to the 
Apollo Commandery Pilgrims, presided over by the Lord Mayor. In considera- 
tion of his worth and distinguished masonic rank Judge Bailey was made an 
honorary member of Ancient Ebor Preceptory No. 101, meeting at York, 
England, an honor which he prized most highly. , 

Such was his fidelity to the cause of temperance that he did perhaps what 
no other person ever did, he attended a lodge of refreshment at York and 
responded to all the toasts by drinking cold water. 

Judge Bailey was one of the founders and the president of the Chicago Col- 
lege of Law from its organization to the time of his death, which college has 
the largest attendance of any law college in the State. Judge Bailey literally 
worked himself to death. He kept his work in the Supreme Court well in 
hand, and under no circumstances would he slight his opinions. The bench 
and bar of the future, judging him by his opinions, will say that he was an 
industrious, painstaking and able jurist. 

After he had given up all hope of recovery he said to a friend, ‘‘ I am sorry 
I have not completed all the cases assigned to me at the last term. Of the 
thirty-three I have written opinions in twenty, and left thirteen unwritten. 
That is not so bad, but I regret I am not able to finish the work assigned 
to 


Kind friend, able lawyer, just judge, noble man — farewell. 


Worse THAN STocK-waTERING: RepucING THE Par VALUE OF THE 
Snares.— The State of West Virginia has long been one of the favorite 
breeding-grounds of that odious genus known as the ‘‘ tramp corpora- 
tion.’”” The courts of some of the States, and notably the Court of 
Appeals of New York, have hugged that species of corporation to their 
bosoms with a hospitable affection which is indeed touching. A number 
of citizens of New York can, for a few dollars, hire a West Virginia 
lawyer to ‘‘ incorporate ’’ them under the laws of that State, and then 
they can masquerade at will in the State of their own domiciles as a 
foreign corporation.’? The constitution-amending genius of the 
Supreme Court of the United States conclusively presumes them to be, 
in their aggregate capacity, a ‘‘ citizen’’ of West Virginia, although not 
one of them may ever have set foot upon the soil of that State, and 
although all of them are in fact citizens of and voters in the State of New 
York. Clothed with their imported and cheaply-boughten franchises, 
they can contract debts in their own State without being personally 
liable to pay them, and trade and cheat on the faith and pretense of 
having a central fund or capital stock, the ‘‘ stake’’ on which they do 
business, which they claim to be real, and not imaginary and delusive. 
When the national banks are abolished, and the era of ‘‘ red dog’”’ 
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and ‘‘ wild cat’’ banks is revived, as it soon will be, this capital stock 
will soon become a security for all the paper money of the country, now 
secured by the faith and credit of the United States. What is this 
capital stock — this ‘‘ stake’? — this ‘‘ trust fund for creditors,’’ upon 
which the ‘‘ tramp corporation,’’ spawned in West Virginia, — ‘‘ the 
brood of folly without father bred,’’ — does business and obtains credit 
among honest people in other States? Let the West Virginia Bar — 


home authority, and consequently good authority on this subject — 
answer : — 


Under the provisions of Code Chapter Fifty-four, Section Twenty-one, a cor- 
poration may reduce the par value of each share of its stock. The reduction 
may be brought about by the action of the stockholders themselves in general 
meeting. If the par value of the shares are one hundred dollars each, the 
stockholders may, if they choose, resolve that the par value of each share shall 
be only fifty dollars. This may be done at any time, whether before or after the 
stock shall have been fully paid up. Ashas frequently been decided, the capi- 
tal stock of a corporation constitutes a trust fund for the payment of its debts, 
and if the stock is not paid up in full, the creditors have the right to require 
the stockholders to pay their stock in full, in order that funds may be supplied 
for the payment of debts. 

The question which suggests itself to us might arise somewhat in this way: 
A corporation owes debts to the amount of ten thousand dollars. Its capital 
stock is twenty thousand dollars, divided into shares of one hundred dollars each, 
on which fifty per centum has been paid by the stockholders: The money paid 
in has been spent, and the corporation has managed to get rid of all its assets 
except the unpaid portion of its stock. Under the circumstances the stock- 
holders had a general meeting and proceed, in strict accordance with this sec- 
tion, and after complying with all its requirements, to reduce the par value of 
each share of its stock to fifty dollars. There are now two hundred shares of 
stock, each of the par value of fifty dollars, its full par value, so that these 
two hundred shares of stock are now fully paid up and no statutory provision 
is anywhere made for requiring the stockholders to do more than pay the par 


value of their shares. The question then is, what are the creditors going to do 
about it. 


Maxine Masonic Signs to JupDGEs ON THE BENCH. — We take the 
following from the American Lawyer :— 


An Indiana man was recently committed to jail because he appeared in court 
wearing a Masonic pin and made Masonic signs to the judge on the bench, with 
the apparent purpose of assisting his brother, who was a litigant in the court. 
The judge, who is a Mason, first directed the man not to interfere in the pro- 
ceedings, and afterward ordered a court officer to arrest the offender. Judge 
Seymour D. Thompson of St. Louis, in an issue of the AMERICAN Law RE- 
view, which had appeared before the Indiana incident had occurred, says that 
while sitting on the bench signs had been made to him by members of the bar 
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of such a uniform character that he believed them to be the signs of some 
secret order. Judge Thompsonis not a Mason. The editor of the Chicago Law 
News, who is high in the councils of Masonry, believes that the Indiana judge 
was right in committing his Masonic brother to prison if he attempted to influ- 
ence the court and jury by giving the Masonic sign of distress. 


Routes ror Citations. —The reporter of the Supreme Court of 
Nebraska, D. A. Campbell, Esq., has issued the following rules for 
citations in briefs filed in the Supreme Court of that State, reeommend- 
ing their adoption by the profession, and adding that it ‘‘ will greatly 
assist the Court and Reporter ’’? : — 


1, ABBREVIATE AS FOLLOWS: — 
Atlantic Reporter.— Atl. Rep. 
Chapter.— Ch. 
Company.— Co. 
Edition.— ed. 
Federal Reporter.— Fed. Rep. 
Insurance.— Ins. 
Manufacturing.— Mfg. 
National Bank.— Nat. Bank. 
Northeastern Reporter.— N. E. Rep. 
Northwestern Reporter.— N. W. Rep. 
Pacific Reporter.— Pac. Rep. 
Page.— p. 
Railroad.— R. 
Railway.— R. 
Section.— sec. 
Southeastern Reporter.— 8S. E. Rep. 
Southern Reporter.— So. Rep. 
Southwestern Reporter.—S. W. Rep. 
Supreme Court Reporter.— Sup. Ct. Rep. 
2. Soule’s Manual is the standard for abbreviations of Reports and Reporters 
not mentioned in Rule 1. 
8. “County ’’ should never be abbreviated in a citation. 
4. The name of an insurance company should be given in full, with the excep- 
tion as to abbreviating the word “ insurance.”’ 
5. The first word of the name of a railroad company should be written in full 
and the words following should be abbreviated, thus: Chicago, B. & Q. 
R. Co. 
6. The standard abbreviations for the names of States should be used. 
7. The names of corporations should be given in full where the foregoing 
rules do not apply. 
8. Do not abbreviate titles of text-books. 
9. Do not abbreviate names of authors of text-books. 
10. In citing text-books the number of the volume, where there is more than 
one, should precede the author’s name. 
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11. In citing text-books the number or name of the edition, where there is more 
than one, should be inclosed in [ ] just preceding the page or section, 
thus: 2 Wharton, Evidence [2d ed. ] sec. 490, 

12. The title of a case should only contain the name of one plaintiff and one 
defendant, thus: Smith v. Jones, 1 Neb., 4; Peoria Mfg. Co. v. German- 
American Ins. Co., 61 N. W. Rep. [Ia.], 467; Chicago, B. & Q. R. Co. v. 
Douglas County, 4 L. R. A. [Neb.], 27. 

13. “* Réal.’’ should be omitted from all citations. 

14. Do not insert administrator, executor, trustee, or other designation after 
names in titles. 

15. Id. should never be used in citations. 

16. The State in which the decision was rendered should be indicated in all 
citations from State courts of last resort, thus: Smith v. Jones, 4 Met. 
[ Mass. ], 823. 

17. In citing the Federal Reporter do not indicate the State from which the 
case was appealed. 

18. The titles of cases should be printed in italics. 

19. The title of a case should never be omitted from a citation. 


Most of the above is quite apt, and whether or not the best form, it 
is to be said in its favor that if it produces uniformity that will be well. 
Some of the above recommendations seem, however, not beyond criti- 
cism. In abbreviating the name of arailroad company, we submit that 
instead of saying, for example, Chicago, B. & Q. Ry. Co., it is suffi- 
cient to say Chicago &c. R. Co. But we demur, on the one hand, 
to the habit of the Iowa reporter of calling it C., B. & Q. R. Co., or 
C., B. & Q. R. R. Co., and using the same initial letter abbreviations 
for obscure railroad companies; and, on the other hand, to the habit 
which many reporters are falling into of making it simply Railway Co. 
There are now so many cases in the books that there is not sufficient 
differentiation in calling a case, for example, Railway Co. v. Smith, or 
Railway Co. v. Brown; since there are probably a hundred cases in the 
American State and Federal reports where Smith or Brown sued a 
railroad company, and where it got into an appellate court with the 
names reversed. We cavil at abbreviating the word ‘‘ manufacturing ’’ 
into ‘*mfg.’’ That, to us, looks too much like a grocery-keeper’s 
account. The reason why it is proper, as Mr. Campbell suggests, to 
refrain from using Jd. in citations, is that if the brief maker should 
want to run a case in between the Jd. and the previous citation to 
which it refers, it leads to confusion, in case he forgets to change the 
Id., by writing out the name of the case,—of which confusion there 
are frequent examples in text-books. He is right as to abbreviat- 
ing the word insurance, and as to not abbreviating the word county. 
County, abbreviated, becomes confused with company; and it is a 
sufficient abbreviation to say Chicago Fire Ins. Co. So, in the case of 
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a national bank, it is not necessary to write the word national in full. 
Chicago Nat. Bank, for example, is quite sufficient. There are so 
many State reports which still stand in the names of private reporters, 
that it is better to follow the form of the United States Digest, and put 
the name of the State after that of the reporter, in all cases: thus 
Smith v. Brown, 3 Metc. ( Mass.) 250; and it may be doubtful whether 
the same means ought not to be used for distinguishing foreign reports 
from each other,— English, Irish, Scotch, Canadian, ete. To avoid 
error, Colorado should be spelled Colo. ; but Cal. for California has 
acquired such a pre-emption of the field that we cannot change it to 
Calif. The same may be said of Mo. for Missouri, which is an abbre- 
viation of an abbreviation, a contraction of Misso., which abbreviation 
was adopted to distinguish Missouri from Mississippi, which latter was 
and is abbreviated Miss. It is doubtful whether we ought to use S. C. 
for South Carolina as long as we use 8. C. for same case. We have 
known confusion to result from it. The late Judge Deady, of the 
District Court of the United States for the District of Oregon, was, we 
believe, the revisor of the Code of Oregon. He used to insist upon 
citing the name of that State simply Or. ; and he pestered the editors 
with objections to the abbreviation Oreg. Irving Browne, when editor 
of the Albany Law Journal, replied that a man having more 
experience in the work of an editor would have known that Or. 
is likely to be confused by some printers with Oh. for Ohio. This 
suggestion may have been far-fetched; but we have known the 
three abbreviations, Mo. for Missouri, Me. for Maine, and Md. 
for Maryland to be confused through illegible writing in MSS. 
It is perhaps to be regretted that the habit had not obtained of abbre- 
viating Maine, Mai. and Maryland, Mar.; but it is now too late to 
repent. We have known of printers making confusion between Mas, 
for Mason, and Mass. for Massachusetts; but this will not happen where 
there is a clear MS. and careful proof-reading. The same confusion 
frequently attends Penn. and Tenn. Pennsylvania should be abbrevi- 
ated Pa. It ought to be added that the use of the typewriter has 
become so common that there is no longer any excuse, except extreme 
poverty, for an author, editor, or lawyer, to send an illegible MS. toa 
printer. There is only one way to avoid errors, and that is to have 
your MS. typewritten, and paragraphed, punctuated and capitalized 
with extreme care, and then to insist that the printer go by the only 
rule that justifies him, the rule to ‘‘ follow copy.’’ Perhaps it may 
not be out of place to add that it has become a recent fad to punctuate 
‘* long,”’ as it is called by printers, or to omit punctuation marks alto- 
gether. In some recent books which we have received from England, 
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printed at presses having high-sounding names, there is almost an 
entire absence of punctuation. This cannot be justified on the ground 
that it is fashionable. Its excuse must be that it is easier for an 
ignorant person not to punctuate a MS. than to punctuate it. Good 
punctuation is absolutely necessary to perspicacity. An unpunctu- 
ated MS. is like a MS. written in a foreign language, with which the 
reader may be somewhat familiar, but the meaning of the words of 
which do not readily catch his understanding. An unpunctuated MS. 
imposes an extra burden upon the reader in the way of deciphering its 
meaning, which no author has the right to put upon him. 


Waar Doss ‘‘ Misc.’? Stanp For? — We were puzzled over the cita- 
tion ‘‘ Mise.,’’ as frequently used in the General Digest; and we 
accordingly wrote to our friends, the Lawyers’ Co-operative Publishing 
Company, of Rochester, New York, for an explanation; and they 
courteously sent us the following : — 


The citation referred to, Misc., stands for Miscellaneous, the official desig- 
nation of the lower court series of this State. That is we have Court of Ap- 
peals (N. Y.), the General Term Decisions (Hun), and the Special Term, 
Superior, etc. (Misc.), or sometimes cited by the reporter’s name, Delahanty. 
This latter was a new series, started by an Act of the Legislature a year or two 
ago which appointed three reporters at good salaries and designated the three 


official series of State reports. Hun of course, had been theretofore a volun- 
teer series. 


Waere To Loox ror tHE Law.— Our friends, ‘‘ the Co-op’s,’’ of 
Rochester, New York, have issued a little book of sixty-four pages, 
beautifully bound, entitled ‘‘ Where to Look for the Law.’’ It is a brief 
subject-index of the most useful legal text works. It catalogues briefly, 
according to the subjects, the legal text-books of to-day, the books 
which represent the latest and fullest presentation of the law by the 
text writers. We are surprised at the great number and variety of the 
‘*notes’’ referred to as being in the series published by that house 
known as the Lawyers’ Reports Annotated, and cited ‘*L. R. A.’’ 
Concerning these notes the preface to this little book says: ‘*‘ Many 
subjects nowhere adequately covered by the treatises may be found in 
the notes of the Lawyers’ Reports Annotated; and, upon any specific 
point therein taken up, all the authorities are presented.’’ From our 
examination and habit of using the L. R. A., we believe this statement 
to be substantially true. The L. R. A. and the General Digest, issued 
by the same publishers, resemble each other in one thing: they show 
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a marked improvement —a steady and progressive evolution — from 
the beginning of each series to the present time. This is evidently the 
result of a thorough system, the execution of which is committed to 
able men. 


Tue Monroe Doctrring Acain. — The President and Mr. Secretary 
of State Olney must be readers of the American Law Review, for they 
have recommended to Congress the course pointed out by us as the 
proper one to be pursued, in respect of the controversy between Great 
Britain and Venezuela. It will be recalled that our language was: 
‘Turning now to the case of Venezuela, it is charged that Great 
Britain has been continually encroaching upon the territory of that small 
Republic, and that she insists on still another slice. We are not ac- 
quainted with the merits of this controversy; but if, after a full 
investigation of it by our political authorities, it is found that this is 
not an effort on the part of Great Britain to reclaim or maintain her 
own possessions, but that it is an effort on her part to encroach upon 
the possessions of a smaller power, then it will be our duty to uphold 
the so-called Monroe Doctrine, and to interfere by force if necessary.’’ ! 
We hope that our British brethren do not misunderstand our attitude 
and feeling upon this subject. They make a great mistake if they 
interpret the sentiment of the financial and commercial exchanges of 
our Eastern seaboard cities, as in any essential degree the sentiment of 
the whole country. There is reason to believe that better informa- 
tion on the subject has disabused their minds of that notion. They 
also make a great mistake if they interpret the message of President 
Cleveland as a mere piece of bluster, intended as an electioneering 
dodge. The character of President Cleveland is such as to pre- 
clude the conclusion that he has considered his own personal 
interest in this matter. He has too often taken decisive action 
upon public questions in conformity with his views of official 
duty, knowing at the same time that the action would be very 
unpopular, to preclude the idea that he is thus using a great interna- 
tional question to subserve his own personal interest. We trust that 
our British brethren will also come to the conclusion that no intelligent 
American regards the Monroe Doctrine as a canon of international 
law. We simply regard it as a declaration of our own public policy, 
originally founded, as our learned contributor Mr. Dunnell has so clearly 
pointed out,? upon considerations relating primarily to our own safety, 
and which we are at any time at liberty to surrender, whenever we 
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shall conclude that the maintenance of the doctrine is not necessary to 
our own safety or in consonance with our own interests. But our 
British brethren ought clearly to understand that, at the present time, 
American sentiment in favor of upholding the Monroe Doctrine to the ex- 
tent of preventing any European power from unjustly encroaching upon 
the territorial boundaries of an American power, is substantially unani- 
mous. This ought clearly to be discerned in the fact that both Houses of 
Congress passed speedily and unanimously an act appropriating one hun- 
dred thousand dollars for the expenses of the Commission, recommended 
by the President in his special message, to investigate the question and 
to advise our Government where the justice of the case really lies. Nor 
ought our British brethren to’ mistake our view as to the purposes or 
powers of this Commission. We do not regard it as being, in any sense, 
a commission of arbitration. We do not suppose for one moment that any 
thing which they recommend to our Government will be, by reason of 
that recommendation, in any sense binding upon Her Majesty’s Gov- 
ernment. The Commission is raised as a mere means of obtaining 
information for ourselves as to where the truth and justice of the case 
really lies,—information upon which we propose to act, or to refrain 
from acting, as our judgment, our sense of duty, and our interests may 
subsequently determine. If the British Government were to elect, in 
accordance with its well known courteous habit of diplomacy, to lay 
before the Commission all the facts supporting the British view of the 
question, it would in no sense be regarded as committing the British 
Government in any way to the conclusions of the Commission. Aside 
from this, American public opinion is utterly unable to see in the 
attitude of the President any extension of the so-called Monroe Doctrine. 
Americans understand, whether correctly or incorrectly, that the 
British have put their boundary line forward two or three times upon 
territory not hitherto claimed by them as British territory. They also 
understand, from the refusal of the British Government to arbitrate the 
question of the proper boundary line between British Guiana and the 
Republic of Venezuela, except within certain limits, a disposition to 
maintain its view against the weaker power by force if necessary. 
Assuming that Venezuela is right and that Great Britain is wrong, we 
therefore see in this nothing more nor less than a proposal on the part 
of Great Britain to acquire territory from a weaker power by mere 
conquest. The subterfuges, if such they are, which lead up to that 
conquest, do not make it any the less conquest. Such subterfuges have 
been practiced by conquering nations throughout all history. We end 
by saying that there is no considerable opinion or feeling in the United 
States in favor of war with England, unless we are driven to it by 
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unavoidable circumstances. Nor, outside of a few hot-headed indi- 
viduals, such as exist in every country, is there any sentiment in this 
country, in favor of such a step as the annexation of Canada by forcible 
means, It is true that the Canadians, supported as they are by the 
powerful arm of Great Britain, have proved themselves to be somewhat 
irritating neighbors ; but although we may have little controversies with 
them now and then, we shall be able to get along amicably with them 
in the future, as we have in the past. There is no difference, it is 
believed, between public opinion in Great Britain, Canada and America 
upon the subject of a war between Great Britain and the United States. 
That opinion is unanimous to the effect that it would be an appalling 
calamity and crime, to be obviated by every honorable means. In 
England the action of Government yields to public opinion more quickly 
even than in the United States. We expect our British brethren to take 
a sober second thought and to ‘act reasonably in this matter, and we 
intend to do so ourselvés. 


Tue VENEZUELAN Commission.— The action of Congress left the 
President free to appoint the Commission suggested by him to investi- 
gate the controversy between Great Britain and Venezuela, with refer- 
ence to the boundary line between British Guiana and the latter 
country, without the necessity of having them confirmed by the Senate. 
The patriotic purpose was to leave the action of the President entirely 
untrammeled, while, at the same time, furnishing him the necessary 
means with which to proceed. It was a foregone conclusion that the 
Commission should be composed either of technical lawyers or of pro- 
fessors of international law. But it is not to be denied that there was 
some disappointment as to the constitution of the Commission when it 
was made. It had been persistently given out by the press that the 
two prominent members of the Commission were to be Hon. Edward J. 
Phelps, and Hon. Robert T. Lincoln, both of whom had acquired the 
confidence of the British public by acting as our envoys at the Court of 
St. James. When the appointment was made their names were not put 
in the list. It is possible that they declined in advance for reasons 
personal to themselves. It was, however, expected that one of the 
appointees would be a justice of the Supreme Court of the United 
States. This expectation was based upon the well-known high reputa- 
tion which that Court enjoys in England and in other foreign countries. 
At the same time the policy of taking a justice of the Supreme Court of 
the United States from his judicial duties and of assigning to him the per- 
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formance of political duties, though justified by more than one precedent,! 
was deprecated, on the ground that it would leave the court composed 
of eight members, who, on some of the important questions pending 
before it, might turn out to be evenly divided. The appointment of 
Mr. Justice Brewer was, however, foreshadowed by public opinion. 
His reputation as a jurist has been greatly advanced by the work which 
he has done on the Supreme Bench of the United States, and he un- 
questionably stands very high in the opinion of his countrymen. The 
other members of the Commission are Frederick R. Coudert, the 
eminent lawyer of New York, who was one of our counsel in the Fur 
Seal Arbitration, and who there discharged his duties with distinguished 
ability. The law firm of Mr. Coudert, the Coudert Brothers, of New York 
City, have long been, it is understood, the counsel of the French Gov- 
ernmentin this country. This appointment has been very highly praised, 
but it has also been somewhat criticised, on the ground that Mr. Coudert 
has expressed very emphatic opinions in favor of upholding the Monroe 
Doctrine in respect of this controversy. Another member of the Com- 
mission is Hon. Richard H. Alvey, of Maryland, who has been Chief 
Justice of the Court of Appeals of Maryland, and who, at the present 
time, is Chief Justice of the recently created Court of Appeals of the 
District of Columbia. Undoubtedly, strength has been given to the 
Commission by the appointment of Hon. Andrew D. White, of New 


York, who has been our envoy at St. Petersburg, and who, as is well 


known, is the President of the Cornell University. The fifth and last 
member of the Commission, Hon. Daniel G. Gilman, President of Johns 
Hopkins University, is less known to the general public than the others, 
though he is well known as a scholar and as the author of a biography 
of President Monroe, the author of the Monroe Doctrine. President 
Gilman has been described as an authority on international law. The 
Commission is in the aggregate non-partisan. Justice Brewer and 
Professor White are understood to be allied with the Republican party, 
while Mr. Coudert and Justice Alvey are Democrats; and President 
Gilman is non-partisan with possible Republican leanings. The Com- 
mission was organized on January 4th, at the office of the Secretary of 
State in Washington, by the unanimous election of Mr. Justice Brewer, 
as president. 


1 It will be remembered that Mr. 
Justice Nelson, of the Supreme Court 
of the United States, was a member 
of the diplomatic conference between 
this country and Great Britain which 
met in Washington, and which framed 


the treaty providing for the settlement 
of the so-called Alabama Claims by 
arbitration. The fact that Mr. Justice 
Harlan, of the same court, was a mem- 
ber of the Fur Seal Arbitration is still 
fresher in the minds of our readers. 
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EnactTment or Statutes: FravpvLent ENROLLMENT — PoWER OF A 
Court To Set Asipe A PreTenpep Statute Never ENAcTED BY THE 
LEGISLATURE, BUT SIGNED BY THE SPEAKERS OF THE Two HovseEs IN Con- 
SEQUENCE OF A Fraup Practicep Upon Tuem. — Since the note on this 
subject published by us in our September-October number,! our atten- 
tion has been recalled to it by several learned correspondents, and one 
of them has shown us an article on the subject in the July number of 
the American Law Register, of Philadelphia. That article throws no 
new light upon the question, but exhibits more conceit than wisdom, 
and uses disrespectful language toward the Supreme Court of North 
Carolina. The writer of it is carried away with the enormity of the 
fraud practiced upon the legislation of North Carolina, and in his blind 
zeal overlooks the primary question to be considered, — the power of 
the judicial branch of the government to interfere in any way with the 
enactment, enrollment, or publication of laws. It proceeds in total 
oblivion of the fundamental idea underlying all American constitutional 
government: that the three departments of the government are inde- 
pendent of each other, and that ‘when any one of them is acting within 
its appropriate sphere, as prescribed by the constitution, its action 
cannot be interfered with by either of the others. It overlooks the 
fundamental idea that by no American constitution that has ever been 
established, has any power been conferred upon the judicial branch of 
the government to interfere in any way with the enactment, the 
enrollment or the publication of a statute. It proceeds in oblivion of 
the obvious conception that if a fraudulent record is concocted in the 
legislative department of the government, the judicial department can 
no more interfere and expunge such record than the legislative depart- 
ment couldinterfere and expunge a fraudulent record concocted in a pro- 
ceeding in the judicial department. All official responsibility must rest 
somewhere and stop somewhere; and the fact that the final action of 
one of the independent departments of a State government may be 
erroneous and wrongful, cannot possibly justify the direct interference 
of another department of the government to correct that wrong; since 
the same danger may attend its attempted corrective action. 

Let us look at this more closely with a special reference to what it 
was attempted to doin one of the North Carolina cases referred to.* 
A private citizen being a tax-payer of the State, brought an action in 
one of the judicial courts, before a single judge, the purpose of which 
was to prove that a document which had been delivered by the clerk of 
one of the Houses of the Legislature to the Secretary of State, for the 


1 29 Am. Law Rev. 734. 2 Carr v. Coke, 22 S. E. Rep. 120. 
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purpose of being enrolled in his office, and published as a statute, was 
not in fact a statute, but a forgery. In other words, the attempt 
was to have a single judge annul, and for all purposes, and so 
as to conclude the rights of the whole people of the State, what 
purported to be an act of the Legislature, at the suit of a 
single citizen, on proof that the signatures of the speakers 
thereto had been procured by fraud. Upon what evidence? Upon 
such evidence as this private citizen might produce. Upon such evi- 
dence as should be satisfactory to this single judge. This evidence 
might be itself fraudulently concocted. It might be procured by the 
subornation of perjury. Even if it were honestly produced, the decis- 
ion of the single judge in weighing it might be erroneous. It thus 
appears that the proposition was merely the right of a private citizen 
and tax-payer to take an appeal from the Legislature of the State, 
through its appropriate machinery, to a single member of the judicial 
department of the State government, and an appeal on the question 
whether what purported to be a statute should be published as such. 
Upon what grounds could this single tax-payer assume to represent the 
people of North Carolina in such a litigation? His position would not 
be equal to that of the three tailors of Tooley street, who passed the 
celebrated resolution, beginning with the words ‘‘ We the people of 
England; ’’ because they were at least three of the people of England, 
and he was but one of the people of North Carolina. It is also easy to 
see that if acts of legislation could be smothered by such a judicial 
decision, the same influences which were brought to bear to corrupt the 
legislation of North Carolina in the particular instance, might be brought 
to bear in the judicial courts to smother a statute inimical to private 
interests. It would only be necessary to corrupt a single State officer, 
and then to bring an action against him by a private citizen and tax- 
payer, the latter being the dummy of the interests seeking to defeat the 
legislation. But if a judicial court could entertain an action brought 
by a private citizen to prevent the publication of what purported 
to be a statute, who would be concluded by its judgment? The 
statute would still remain among the files of the office of the 
Secretary of State, authenticated by the signatures of the Speakers 
of the two Houses, and also by that of the Governor where his ap- 
proval is required. The mere arresting of its publication would not 
deprive it of any of its binding force. It would still be a statute, 
though not equally accessible to the public. What then is to prevent 
another private citizen and tax-payer from bringing another action by 
mandamus against the Secretary of State to compel its publication? 
Upon what ground could the former action be regarded as an estoppel 
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against the latter? The judge would be obliged to decide each case 
upon the evidence before him; and, the parties not being the same, he 
might be obliged to decide one case one way, upon one state of evi- 
dence, and the other case the other way upon another state of evidence ; 
and thus there would be two judgments, one commanding the Secretary 
of State not to publish the ostensible statute, and the other command- 
ing him to publish it. These suggestions are thrown out for the pur- 
pose of showing, notwithstanding the unfeigned respect which the 
writer has for the character and learning of the dissenting judges in 
the case under consideration, the insuperable difficulty of their 
position. 

Turning now to the other branch of the question, the right of the 
judicial courts to judge for themselves, for any purpose connected with 
the rightful exercise of their jurisdiction, what is law and what is not law, 
we see no ground to alter the opinions expressed in our former note on 
this subject.1 The jurisdiction undoubtedly exists, and it is exercised 
every day. It is fundamental that it should exist. Conceding the 
existence of the jurisdiction, everything else is a question of mere pro- 
cedure —-of mere mode and form—of the evidence upon which the 
court will exercise its rightful jurisdiction. And we say, as we said 
before, that it is the duty of the court to exervise it upon such evidence 
as will enable it to discover the real truth, and to hold the ostensible 
statute to be law or no law, for the purposes of the particular lit- 
igation before it, according to the real truth and fact of the case. 

Coming now to what the courts have actually decided on this ques- 
tion, we find that one court has gone so far as to hold that it is com- 
petent to hear parol evidence for the purpose of ascertaining whether 
a statute was duly passed.? But there is great difficulty in conceding 
this position, since parol evidence will not be received in a collateral 
proceeding to contradict a judicial record, or a sheriff’s return, or 
even a contract between private parties. Another court has contested 
this position in an able opinion ; * and still another has refused to allow 
parties to stipulate or agree, or admit by their pleadings that a statute 
was not constitutionally passed, unless that fact is shown by the printed 
journals, or the certificate of the secretary. On the other hand, a 
decision in New York is to the effect that the certificate of the presid- 


1 29 Am. Law Rev. 735. 4 Attorney-General v. Rice, 64 Mich. 
2 Fowler v. Pierce, 2 Cal. 165. 385; s. c. 31 N. W. Rep. 203; People 
3 State v. Smith, 44 Ohio St. 348; v. McElroy, 72 Mich, 446; s.c., 40 N. 

s. c. 7 N. E. Rep. 447. To the same W. Rep. 750. 

effect see Perry v. Baltimore, 41 Md. 

446, 
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ing officers of the two Houses of the Legislature, that three-fifths of the 
members, the constitutional majority, were present at the passage of 
a bill, may be supported by parol evidence, on the theory that the cer- 
tificate is only presumptive evidence of the fact. It is perceived that 
this is tantamount to holding that parol evidence may be heard for the 
purpose of sustaining the validity of a statute. 

In considering this question the courts have had to determine, first, 
whether they would go behind the fact of the enrollment of the bill in 
the office of the Secretary of State. Some of them, proceeding with a 
just delicacy in regard to the faith and credit which is to be given to 
the acts of a co-ordinate branch of the government, have held that they 
would not look beyond the fact of the signing and enrollment of the 
bill. The meaning of this is that the presumption which springs from 
the fact of the bill being signed and enrolled is conclusive, and that the 
courts will not look either to the journals of the Houses of the Legisla- 
ture, or hear any evidence for the purpose of overthrowing that pre- 
sumption.? Other courts have held that it is competent for the courts 


to go behind the official enrollment and publication of a statute, and 
look to the journals of the two Houses of the Legislature, for the purpose 
of ascertaining whether the statute was passed in conformity with the 
requirements of the constitution, and that they may declare it to be no 


law if they find that it was not so passed. 


1 People v. Chenango, 10 N. Y. 317. 

2 Whited v. Lewis, 25 La. An. 568; 
Danielly v. Cabiniss, 52 Ga. 211; Ter- 
ritory v. Clayton, 5 Utah, 598; s. c. 18 
Pac. Rep. 628; Exp. Wren, 63 Miss. 512 
(overruling Brady v. West, 50 Miss. 
68); Jones v. Hutchinson, 43 Ala. 721; 
Commonwealth v. Jackson, 5 Bush 
(Ky.), 680; Evans v. Browne, 30 Ind. 
514; Paine v. Lake Erie &c. R. Co., 31 
Ind. 283; Broadax v. Groom, 64 N. C. 
244 (private act); Usener v. State, 8 
Tex. App. 177 (overruled by Hunt v. 
State, 22 Tex. App. 399); People v. 
Commissioners of Highways, 54 N. Y. 
276; Ryan v. Lynch, 68 Il. 160. Com- 
pare Jordan v. Wapello Circuit Court, 
69 Iowa, 177; s. c. 28 N. W. Rep. 548. 

’ Hunt v. State, 22 Tex. App. 396 
(disapproving) ; Blessing v. Galveston, 
42 Tex. 641; Usener v. State, 8 Tex. 
App. 177; State v. Robinson, 20 Neb. 


96 (journals made competent evidence 
by statute); State v. Brown, 20 Fla. 
407; Brown v. Nash, 1 Wyo. Ter. 85; 
Berry v. Baltimore &c. R. Co., 41 Md. 
446; Post v. Supervisors, 105 U. S. 
667; Smithee v. Garth, 83 Ark. 17; 
Osburn v. Stanley, 5 W. Va. 85; 
Gardner v. The Collector, 6 Wall. 
(U. 8.) 499; Ryan v. Lynch, 68 Ill. 160 
(statute held not void because not 
read on three different days in the 
Senate and not passed by a vote of the 
ayes and noes); Smith v. Campbell, 
41 Ark. 471 (statute held void because 
never formally passed by the Senate). 
It is competent for the Supreme Court 
of Missouri to examine into the sufli- 
ciency of the preliminary proceedings 
of the General Assembly, in order to 
determine the validity of an amend- 
ment of the constitution. State v. 
McBride, 4 Mo. 303, The journals of 
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But even under this rule, the courts will indulge in every reasonable 
presumptionin support of the validity of an act of the Legislature, which 
has been duly authenticated, enrolled and published. Thus, the publi- 
cation of an act in the volume of session laws of the year, verified by the 
Secretary of State creates a presumption that it became a law pursuant 
to constitutional requirements.!_ The courts must receive a law, so 
published, as having been duly passed, unless the contrary is clearly 
made to appear.? In favor of the regularity of the passage of alaw, the 
courts will, if necessary, presume that a motion to reconsider prevailed ; * 
that it was duly referred to the appropriate committees ; 4 and that it 
was passed by a majority of all the members elected, where that is the 
constitutional requirement.5 They will presume, in the silence of the 
record, that it received the constitutional majority, where the record 
shows that it was signed in open session,® and that it was read three 
times on three different days, as required by the constitution,’ although 
this involves a presumption that a rule was suspended by the requisite 
two-thirds vote.* It is but a different expression of this rule to say that 
the courts will not declare that a published statute is not a valid law, 
from the mere fact that the journals of the Legislature fail to show a 
strict observance of the formalities prescribed by the constitution for the 
enactment of laws.® In line with this view, another court has reasoned 
that it must clearly appear that it was not enacted.!° 


When the fact of the passage of an act over the Governor's veto 
appears from the published journals of the Legislature, its validity can- 
not be questioned because of the failure of the clerk of the House and 
secretary of the Senate to certify to its passage before termination of 
their official functions." As to mistakes in enrolled laws, it seems to be 
a sound view that if it clearly appear, from all the sources of interpre- 


Houses of the Legislature, though not 
evidence of the meaning of a statute, 
are admissible to identify a bill re- 
ferred to in a subsequent act. South- 
wark Bank v. Commonwealth, 27 Pa. 
St. 446. 

1 Bound v. Wisconsin Central R. 
Co., 45 Wis. 543. 

2 Hensoldt v. Petersburg, 63 Ill. 
157. 

3 State v. Algood, 87 Tenn. 163; 
s.c. 10S. W. Rep. 310. 

4 Dayland &c. Co. v. State, 68 Tex. 
526; s.c. 4S. W. Rep. 865. 

5 People v. Chenango, 10 N. Y. 317. 


® Williams v. State, 6 Lea (Tenn.), 
549. 

7 State v. Dllinois Central R. Co., 
33 Fed. Rep. 730: Glidewell v. Martin, 
51 Ark. 559; s. c. 11S. W. Rep. 882. 

8 State v. Peterson, 38 Minn. 143; 
s.c. 86 N. W. Rep. 443; State v. Ole- 
son, 38 Minn. 150; State v. Sannerud, 
38 Minn. 229. 

® State v. Mead, 71 Mo. 266; Bless- 
ing v. Galveston, 42 Tex. 641. 

State v. Brown, 20 Fla. 407. 

1 Houston &c. Co. v. Odum, 53 Tex. 
343, 
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tation, that a provision of a statute was inserted through inadvertence, 
it will be disregarded.! In each of the cases just cited the statute was 
upheld. In the Opinion of the Justices,? the Justices of the Supreme 
Court of New Hampshire having been called upon, presumably under 
the constitution of that State, by the Governor and Council, for their 
opinion as to whether what purported to be a certain statute which had 
been published by authority as one of the public statutes of the State, 
was in fact such a statute or not, they held that the journals of the two 
Houses of the Legislature were in the nature of public records, and were 
evidentiary documents to be looked to in deciding the question; and, 
upon an inspection of those journals, finding that the bill for the statute 
in question had passed the House and been sent to the Senate, and that 
it had been returned by the Senate to the House as passed by the Senate, 
but with an amendment, and finding on the journal of the House no 
evidence that the House had concurred in this amendment, the Justices 
advised the Governor and Council that the statute was not a law of the 
State.* In a subsequent Opinion of the Justices,‘ the doctrine of this 
preceding opinion was affirmed on all its points; and the syllabus, by 
the very learned and able reporter, the late John M. Shirley, 
expresses the conclusion of the court in both cases, which is 
the doctrine of many other American courts, as follows: *‘ When 
an act is found lodged in the office of the Secretary of State, 


with other public acts passed at the same session, signed by 
the speaker of the House of Representatives and the president of the 
Senate, and approved and signed by the Governor, and published 
by authority as one of the public statutes of the State, that constitutes 


1 Pond v. Maddox, 38 Cal. 572. 
Compare Jones v. Hutchinson, 43 Ala. 
721; Walnut v. Wade, 103 U. S. 683 
(word Cropped from title while on its 
passage); Williams v. State, 6 Lea 
(Tenn.) 549 (mistake in the number 
of the bill); Dow v. Beidelman, 49 
Ark. 325; s.c.5 S. W. Rep. 297 (mis- 
take in enrollment discovered after 
adjournment and corrected); Ayers v. 
Trego, 37 Kan. 240; s. c. 15 Pac. Rep. 
229 (irregularities of title as shown by 
the house journal); State v. Robert- 
son, 41 Kan. 200; s. c. 21 Pac. Rep. 
882 (discrepancies as shown by house 
journal —correction of omission not 
appearing). 


2 35 N. H. 579. 

8 In this decision, as stated ina 
subsequent note by the reporter of the 
court, 52 N. H. 622, “ before the con- 
sultation,an elaborate opinion had been 
prepared by one of the members of 
the court, reviewing at length all the 
authorities, from the days of Hobart 
and Strange, which patience and indus- 
try could collect. This opinion was 
read in consultation, the authorities 
were carefully considered, the opin- 
ions of the judges were taken seriatim, 
and the court were united.” 

4 52 N. H. 622. 
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prima facie evidence that said act received the assent of the two branches 
of the Legislature, and the approval of the Governor, in the manner 
required by the constitution, to make it a valid statute of this State. 
But the journals of each branch of the Legislature are to be considered 
and treated as authentic records of the proceedings of the Legislature, 
and they may be resorted to in such cases to ascertain whether the two 
Houses in fact concurred in the passage of any specified act; and if it 
appears by the journals that both Houses did not concur, the prima 
facie evidence derived from an examination of the act itself will be 
overcome, and the act will be held to be invalid, and of no effect as a 
law.’? And the court accordingly, finding that the statute in respect 
of which its opinion had been asked by the Governor and Council, had 
not received the assent of the House of Representatives, advised that it 
was no law. The Supreme Court of Oregon, following substantially 
the same doctrine, have held that when it afirmatively appears from 
the journals of the Legislature that a bill, as filed in the office of the 
Secretary of State, did not in fact pass the Legislature, the courts will 
pronounce it invalid. But they also hold that every reasonable pre- 
sumption is to be made in favor of legislative proceedings ; so that when 
the constitution does not require certain matters to be entered in the 
journal, the absence of such a record will not invalidate what purports 
to be a statute.! In a previous decision the same court proceeded upon 
the same doctrine, thus expressed in the reporter’s syllabus: ‘‘ Where a 
bill has been regularly enrolled, signed by the presiding officers of the 
two Houses of the legislative assembly, and filed with the Secretary of 
State, approved by the Governor, it will be held a valid law, unless the 
journal of one of the Houses affirmatively show that some condition 
imposed by the constitution on the enactment of laws has not been ob- 
served.’’ In other words, judicial courts will judge the acts of the 
Legislature by its record, just as the acts of the court are judged. In 
the particular case a statute was declared inoperative which had been 
upon the statute books and acted upon by the courts and people of 
Oregon for seven years, on the ground that the Senate journal showed 
that, on the final vote upon the passage of the bill, it did not receive 
the constitutional majority, and *‘ so the bill failed to pass.’’? 


1 State v. Rogers, 22 Ore. 348, 364. ened by the fact that Mr. Justice Bean 
2 Currie v. Southern Pacific Co.,21 concurred, but “‘ with some hesita- 

Ore. 566. The opinion in this case tion;’’ and that Mr. Justice Lord 

was written by Chief Justice Strahan, ‘expressed no opinion, but reserved 

said to have been the ablest judge that his judgment.” 

ever sat in Oregon, but it was weak- 
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It thus appears that, although the course of decision concerning the 
evidence upon which alone the courts will act in determining whether a 
given document is or is not a public statute, duly enacted, restrains 
the courts to the journals of the two Houses and prohibits them from 
looking beyond these records,— yet this is only a rule of procedure ; it 
is not arule of jurisdiction. But while the courts have no power to make 
their own rules of jurisdiction, that is to create for themselves a juris- 
diction which has not been conferred upon them by the constitution and 
laws,— yet they have the power to create their own rules of procedure ; 
and whenever they have made rules of procedure which are inadequate 
for the purposes of justice, they have the power to unmake them or to 
modify them. It is, therefore, plainly within the power of the courts 
of judicature to refuse to give effect to a forgery as a statute, and inci. 
dentally to inquire, upon such evidence as will assist them in arriving 
at the real truth, whether a document propounded as a statute is or is 
not what it purports to be. 


INTERVENTION OF THE UNITED STATES IN THE CALIFORNIA RAILROAD 
Comaassion Casge.— Since our note on the subject of the suit in the 
Circuit Court of the United States for the Northern District of Califor- 
nia, to enjoin the railroad commissioners of that State from reducing 
the rates of freight charges on the Southern Pacific Company and their 
leased lines, a new and very important turn was taken in the case, in 
the form of an intervention by the United States, praying for an in- 
junction against the enforcement of the rates so fixed. In other words, 
the United States joined hands with the Southern Pacific Company, the 
complainant in the case, to all intents and purposes. Argument was 
had on the right of the United States to intervene, and the question 
was speedily decided in favor of that right. The action of the United 
States Attorney for the Northern District of California was taken with- 
out special authorization from the Attorney-General, but was within 
the general powers granted to the former officer. It is needless to say 
that public opinion in California almost unanimously condemned 
this move on the part of the United States District Attorney, and 
statements were freely made in the California lay press to the effect 
that the bill of intervention had been concocted in the law office of the 
Southern Pacific Company. It is believed that the newspapers had no 
ground whatever for such a charge, though there are things on the 
face of the bill of intervention which give color to the idea of a concert 
of action in respect of it between the law officers of the United States 
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and the legal advisers of the Railroad Company. Certainly it cannot 
be affirmed upon an examination of the bill itself, that the United States 
Attorney, in filing it, has not acted upon correct views of his official 
duties,— though it is to be confessed that there is, on the face of it, 
language which gives some color to the innuendoes of the California 
press with reference to this move. 

The principal ground of the petition is that the order of the Cali- 
fornia Railroad Commissioners, directing a reduction of freights ‘‘ by 
the Southern Pacific Company and its leased lines’’ within the State 
of California, is intended to produce a reduction of the freights of the 
Central Pacific Railroad Company within that State, on the properties 
of which the United States is a second mortgagee to the extent of 
about forty-five millions of dollars, principal and interest ; that, under an 
act of Congress, this company is under the obligation of paying each year 
into the Treasury of the United States an amount aggregating twenty- 
five per cent of its full net earnings; that the properties of this com- 
pany have been leased to the Southern Pacific Company, of Kentucky, 
the latter company covenanting to perform, on behalf of the lessor 
company, this duty toward the United States; and that the reduction 
of rates attempted by the Railroad Commissioners of California will 
diminish the net earnings, twenty-five per cent of which are to be thus 
paid to the United States. This seems, prima facie at least, to give 
the United States the right to intervene; and the order of the court, 
according to it that right, seems to be in all respects reasonable, fair, 
and just. It does no more than give the United States a standing in 
court in the case and an opportunity to be heard upon the merits. 

Outside of this, the petition of intervention charges that the United 
States have, under the acts of Congress, under which the Central 
Pacific Railroad was built, the exclusive right to fix the charges which 
may be demanded by that railroad company for serving the public. This, 
of course, involves a construction of the acts of Congress in question, 
and need not be gone into here. Certain it is that this railroad was 
built almost exclusively by the credit of the United States, with the 
view to give the United States, for military and other purposes, a con- 
tinuous railway transit between its eastern and western seaboard ; that, 
under the acts of Congress under which it was built, it is a military and 
post road of the United States, and in a very considerable sense, an 
agency of the United States. Under settled decisions of the Supreme 
Court of the United States, this fact would seem to preclude any right 
on the part of the State of California to interfere with the rate of 
charges which can be made in operating it. 

There is, however, one feature which, it is to be regretted, this peti- 
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tion for intervention has not made clear. The action of the California 
Railroad Commissioners was directed against the Southern Pacific 
Company, a corporation organized under the laws of Kentucky, and 
not against the Central Pacific Railroad Company, whose properties are 
leased for the period of ninety-nine years, as we understand it, to the 
Southern Pacific Company. The petition for intervention says that 
this lease ‘‘ was made without the authority and consent of the United 
States, and that the same can in no way affect or prejudice the rights 
or interests of the intervenors under the acts of Congress aforesaid.’’ 
The petition is weak in not stating what the terms of that lease are. 
It does not state whether the Southern Pacific Company is to pay to the 
Central Pacific Company a fixed rental, or only a certain proportion of 
its gross earnings. It merely states that, in that lease, it has entered 
into a covenant to perform the obligations of the Central Pacific Com- 
pany toward the United States under the various acts of Congress, and 
especially under the Sinking Fund Act, and that this reduction of rates 
by the California Railroad Commissioners will interfere with it in per- 
forming those obligations. This lease, it is well known, was made sub- 
ject to future amendment, and it is said to have been amended last year 
at the instance of Sir Rivers Wilson, who came to this country in the 
interests of the English security-holders. This lease is clearly ultra 
vires as against the United States. It having been settled by the 
Supreme Court of the United States that the principal franchises of this 
company were granted by the United States,! the well-known rule which 
prohibits a railroad company from transferring its franchises and unload- 
ing its public duties upon another corporation without the consent of the 
sovereign which has granted those franchises and imposed those duties, 
plainly applies here and renders this lease speedily voidable whenever 
the United States moves to avoid it. It is understood that the Central 
Pacific Railroad Company, the real company which stands under the 
duties toward the United States already spoken of, was not made a 
party to any proceeding before the California Railroad Commissioners, 
and that no order to make a reduced schedule of rates has been in 
terms directed against that company by those commissioners. If, 
therefore, this ultra vires lease were dissolved at the suit of the United 
States, the order of the railroad commissioners, so far as it affects that 
portion of the Central Pacific Railroad covered by the statutory mort- 
gage of the United States, would be wholly inoperative. From this it 
would seem that a sincere purpose on the part of the law officers of the 
United States to right the wrong done to the United States and to pre- 


1 California v. Central Pac. R. Co.,127 U. 8. 1, 38. 
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vent interference by the State of California with the rights of the 
United States, would lead them to bring the proper action to dissolve 
this ultra vires lease, and to rehabilitate the directors of the Central 
Pacific Railroad Company in the possession of their own properties, and 
in the discharge of their public duties. 


Tre Great Raitroap Compriation or 1896.— The most powerful 
railroad combination which has existed in this country is, at the time of 
this writing, in process of formation, and we assume that it came into 
operation on the firstof January. According to The Railroad World, of 
Philadelphia, the purposes of the combination are — 


To aid in fulfilling the purposes of the Interstate-Commerce Act; to co- 
operate with each other and adjacent transportation associations; to establish 
and majntain reasonable and just rates, fares, rules, and regulations on State 
and interstate traffic; to prevent unjust discrimination, and to secure the re- 
duction and concentration of agencies, and the introduction of economies in 
the conduct of the freight and passenger service. 


It is, in brief, a vast pooling arrangement for the regulation of rates 
and fares and the prevention of competition. It is difficult to see how 
the press can judiciously do more than pass a very general opinion con- 
cerning it without having information as to its exact provisions. TheRail- 
road World expresses the opinion that ‘‘ there is no reasonable ground 
for doubting the legality of the new agreement, nor should there be any 
doubt as to the sincerity of those who have agreed to enforce its pro- 
visions.’’ On the contrary, the New York World declares, in substance, 
that it is the largest and most dangerous conspiracy against the popular 
welfare that has ever been formed in this country. ‘‘It combines,’’ 
says the World — 


enterprises representing three billions of dollars’ capital. It places in the 
hands of nine irresponsible men the absolute control of the railroad business 
of the continent. 

Ié confers upon these men the right and the power to determine absolutely 

at what rate freight and passengers shall be transported from one point to an- 
' other, without any check from competition or any relief from reason. 

These nine men are empowered to say arbitrarily what the cotton, wheat, 
and corn crops of the country shall be taxed as the condition of reaching a 
market. They are empowered to decide what tribute shall be levied upon the 
dry-goods, the clothing, the hats, shoes, clocks, groceries, agricultural imple- 
ments, and everything else used by the people in their passage from maker to 
consumer. 

There could be nothing more dangerous than this in the way of a trust. 
There could be nothing more flagrantly violative of law. The statutes against 
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it are specific, and without reference to the statutes our highest courts have 
held such combinations to be criminal at common law. 

The excuse just now urged is that the agreement is necessary to protect the 
small shipper against unjust discriminations in favor of the large shipper. But 
the small shipper is protected already. The law makes discrimination against 
him a penal offense. 

If the railroad magnates are really anxious to protect him they have only to 
obey the law. Their contention is in substance that they are such incorrigible 
lawbreakers that they must resort to the greater crime of conspiracy in order 
to prevent themselves from committing the smaller one of unjust dis- 
crimination. 


The Louisville Courier Journal speaks of it in terms of approval, and 
does not regard it as a dangerous conspiracy, because it is subject to 
the Interstate Commerce Commission. The Boston Advertiser refers 
to it as a useful plan, but admits that it is forbidden by law. Other 
papers refer to it as proceeding in a contemptuous disregard of the 
Interstate Commerce Law, and the Sherman Anti-Trust Law. Chair- 
man Morrison, of the Interstate Commission, in response to a resolu- 
tion introduced by Senator Peffer, has sent a report to the Senate in 
reference to this combination, in which he says that ‘‘ inasmuch as the 
agreement is not yet completed, the Commission cannot determine whether 
the contract which may be finally perfected, will be in contravention of the 
provisions of the Interstate Commerce Law.”’ In respect to the power 
of the Commission to investigate it on its own motion, Chairman Morrison 
says it is competent, under the recent decision of the courts, to pro- 
ceed by injunction in the case of any obstruction to interstate commerce 
caused by such a combination as is contemplated in this case. As to 
the feasibility of enforcing the penal provisions of the Interstate Com- 
merce law, Mr. Morrison called attention to the fact that it is necessary 
to proceed through the courts to do this, and he adds that it has so far, 
in such cases, been found exceedingly difficult to secure the necessary 
testimony. Under the present ruling of the court, any inquiry may be 
answered by the refusal of witnesses to testify on the plea of self-incrim- 
ination. He refers to the case of T. F. Brown of Pittsburg, now pend- 
ing in the United States Supreme Court, in which the question involved 
is that of the power of the courts to compel railroad officials to answer 
questions concerning rates and rebates on their roads when they make 
this plea, and says that the decision of this case will determine whether 
it is practicable to secure a conviction under a prosecution for unlawful 
contracts and combinations. He says that the Commission has satisfied 
itself, by careful investigation, that no increase of charges or lessening 
of facilities: has occurred as a result of the joint traffic contract, and 
adds: ‘‘ In view of the fact that any action, by injunction or otherwise, 
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which might be used to prevent the completion of a contract or combi- 
nation made can be had to prevent its being carried into effect in the 
event of its being finally entered into, and in addition thereto the per- 
sons representing the corporations becoming liable for a misdemeanor, 
the Commission has believed and still believes that it must perform its 
duty by postponing any request to the United States District Attorney 
to institute and prosecute proceedings in court as contemplated, until 
said railroad companies should actually form a joint traffic association 
and enter into an agreement which shall be unlawful.’’ At the same 
time one of the Interstate Commerce Commission, Mr. Knapp, is 
reported as expressing the opinion that the proposed agreement is per- 
fectly legitimate, and even commendable, since it is directed against 
rate cutting and discrimination against certain classes of shippers. On 
the other hand, Senator Chandler, of New Hampshire, whose opinions 
on all subjects are energetically expressed, has written to the President 
of the United States a letter on this subject, from which the following 
is extracted :— 


‘“‘The proposed crime against the anti-trust and anti-pooling laws is a public 
fact, as distinct and evident as the Cuban rebellion, which your Attorney-Gen- 
eral eagerly labors to suppress. 

“TI, All the competing railroads, with their $3,000,000,000 capitalization, are 
to agree that no one road shall reduce its rates to the public without the con- 
sent of the nine governors of all the roads. This is a conspiracy in restraint 
of trade and commerce, and a crime, according to the act of July 2, 1890. 

“II. Each company agrees to deposit in the beginning, and from time to 
time, portions of its earnings with the nine governors. These earnings are to 
go back to the company if it continues to commit crime, but if it obeys the law 
it is to lose the earnings and they go to the other roads which continue stead- 
fast incrime. This is a division of earnings forbidden by section 5 of the 
Interstate Commerce Law. 

“III, Of course, like all great wrongs, these have their subterfuge and false 
pretense. * * * 

“But, Mr. President, these stupendous crimes can by virtue of express 
statutes of the United States be suppressed in advance by national officials 
subject to your orders. Indeed,.a single word from you to Mr. J. Pierpont 
Morgan will cause these confederates to desist. Will you act, or will you take 
the responsibility of consenting, as you will by inaction, to a conspiracy against 
law which is within a few weeks, as soon as the elections are over, to raise the 
price of food and fuel to ql your beloved people? ‘ He shall take care that the 
laws be faithfully executed.’ Thou art the man!”’ 


Unquestionably the formation of this combination has been en- 
couraged by the ill-success of the Interstate Commerce Commission in 
effectuating the purposes of its creation, the regulation of railway 
charges, and the prevention of discrimination against particular ship- 
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pers; by the manner in which the efforts of the Commission have been 
hampered by the decisions of the Federal courts, especially by such de- 
cisions as that in the Counselman Case, and by the encouragement given 
to the formation of trusts affecting interstate commerce, by the decision 
of the Supreme Court of the United States in the Sugar Trust Case. 
This combination of great railroad companies throws down the glove to 
the whole people of the United States. They will refuse to see in it 
merely a combination to enforce the provisions of the Interstate Com- 
merce Law by the steady maintenance of reasonable rates steadily and 
for the protection of small shippers; but they will see in it a com- 
bination to maintain excessive and unreasonable rates, and to raise 
and maintain a joint fund, enormous in amount, for the corruption 
of their political representatives and their judicatories. If a combina- 
tion of this kind is not within the direct prohibition of the Sherman 
Anti-Trust Law, then the question is, what was that law made for? 
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Master anp Servant: Impiiep Os iicaTion or SERVANT TO ACT 
FaitHFULLY — LiaBiLity ror Coprinc or Master’s Book 
FOR HIS OWN Purposes.—In the case of Robb v. Green, lately 
decided in the English Court of Appeal,! it appeared that the 
defendant entered into the service of the plaintiff as manager of 
the plaintiff’s business. As manager, he had access to the plain- 
tiff’s books, and he surreptitiously copied therefrom a list of the names 
and addresses of the persons dealing with the plaintiff, with the view 
of using the list for his own benefit, and to the detriment of the 
plaintiff, after leaving his service. The defendant set up a business 
of his own and used the list he had copied from the plaintiff’s books. 
It was held that the defendant had committed a breach of his implied 
contract to act with good faith towards the plaintiff. A judgment in 
an action by the master against the late servant was accordingly 
affirmed in the sum of £150 damages, and the defendant was ordered 
to deliver up to the plaintiff the list of names and addresses taken from 


the plaintiff’s books, and he was restrained from making further use of 
such list. 


PrincipaL AND AGENT: ResponpEAT SuPERIOR — LiABILITY OF PRIN- 
CIPAL FOR Fraup By AGENT IN BoRROWING FOR HIS OWN PURPOSES ON 
Securities IntRusTED TO HIM BY PrincipaL. — In the case of Brocklesby 
v. Temperance Permanent Building Soc.,? it was ruled by the House of 
Lords, affirming the Court of Appeal,? and following and applying a 
decision of Lord Romilly, M. R.,‘ that where a principal intrusts his 
agent with securities, and empowers him to raise money upon them to 
a limited amount, less than the value of the securities, and the agent, 
in fraud of his principal, pledges the securities with a bona fide lender, 
who has no notice or knowledge of the limitation of his powers, for an 
amount in excess of the sum authorized by the principal, and appro- 
priates the balance to his own use, the principal cannot redeem the 
securities without paying the whole amount so advanced upon them. 


173 L. T. Rep. 15; affirming s.c. 72 4 Perry-Herrick v. Attwood, 2 De 
L. T. Rep. 686. Gex & J. 21; 8. c. 25 Beav. 205; 30 L. 

272 L. T. Rep. 477. T. Rep. (0. 8.) 267. 

3 8 Ch. 180 (1898). 
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Their Lordships carefully distinguish between the case where the secur- 
ties are intrusted by the principal to the agent for the purpose of 
raising money, and the case where they are intrusted to him for some 
other purpose, and he fraudulently uses them to raise money upon 
them to accomplish his own purposes. In the latter case they say that 
it is old law that the principal is not bound by the fraudulent act of: 
the agent.! But in the case where they are intrusted to him for the 
purpose of using them to raise money for his principal, so that he is 
entitled generally to use them for the purpose of raising money, then — 
to use the language of Lord Watson — ‘‘ a lender, who has no notice to 
the contrary, should be entitled to deal with him on the footing that he 
had authority to pledge the securities to the full amount of their 
value.’’ It is to be regretted that this salutary doctrine is not car- 
ried out on all other analogous lines in other situations, both by the 
English and the American courts. But an analogous American holding, 
proceeding on the same sound and just principle, is found in the con- 
clusion finally reached by the Court of Appeals of New York in the 
celebrated ‘‘Schuyler Fraud Cases,’’ establishing the doctrine, fol- 
lowed by other courts, that where a corporation clothes its agent with | 
the power of issuing its share certificates to subscribers or purchasers, 
if such agent makes a fraudulent overissue of them for purposes of 
his own, while the purchaser of the spurious certificates does not 
thereby become a shareholder in the corporation, yet he acquires aright 
of action, under the rule of respondeat superior, against the corporation, 
for his re-imbursement.? 


InneritaNce BY Murper: Ricnt or a Son To INHERIT WHO HAS 
uts Farner. — In the case of Carpenter’s Estate,® the Supreme 
Court of Pennsylvania have added a case to a list of regrettable decis- 
ions which tend to bring the law into popular contempt. The court 
hold that they are bound to stick in the bark of their statute of descent 
to the extent of holding that ason who has murdered his father, in 
order to get immediate possession of his share of his father’s estate, is 
entitled to the fruits of his crime. The Pennsylvania Court approves 
of and follows the opinion of the Supreme Court of Nebraska upon 
the re-argument of the case of Shellenberger v. Ransom.‘ In its first 
opinion in that case > the Nebraska Court approved of the reasoning of 


1 Citing Martinez v. Cooper, 2 Russ. 3 32 Atl. Rep. 637 (Williams, J., 
198. dissenting). 

2 McCord v. Ohio &c. R. Co., 18 4 59 N. W. Rep. 935 (1894). 
Ind. 220. 5 47 N. W. Rep. 700 (1891). 
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the majority of the New York Court in the case of Riggs v. Palmer,! and 
held that a father who had murdered his daughter in order to inherit 
her property, acquired by reason of his crime, no title by descent to 
her property ; on the re-argument the Nebraska Court approved of the 
dissenting opinion of Gray, J., in the New York case,” and held® that 
the murderer got a good legal title by descent notwithstanding his 
crime, and hence that, irrespective of the question of notice, a pur- 
chaser from him would be protected. But the Nebraska and the Penn- 
sylvania Courts, as well as the two dissenting Judges in the New York 
case, felt, as the Pennsylvania Court says, that ‘‘ the statutes of 
descent were absolute and peremptory ’’ and ‘‘ that the estate cannot be 
diverted from those persons, and given to other persons, without vio- 
lating the statute.’’ Commenting on these decisions a learned writer in 
the New York Law Journal, signing the initials of S. Q., says :— 


This reasoning makes the question one of statutory construction merely of 
the statutes of descent in the Nebraska and Pennsylvania cases and of the 
Statute of Wills in the New York case, and thus overlooks, as it seems to me, 
the vital point of the controversy. It is submitted that the requirements of 
these statutes can be satisfied and yet a just result be reached by the applica- 
tion of the familiar equitable principle that no one may take advantage of his 
own wrong, and that one who through crime or fraud acquires the legal title to 
property belonging to another must hold that-property as a constructive trustee 
for the person thus wronged or his representatives. For another application 
of this principle see Lewin on Trusts (9 ed., pp. 60-64). No one will claim 
that the result reached in the Nebraska and this Pennsylvania case was a just 
one, while the view here set forth accomplishes justice, violates no statute and 
preserves the rights of a purchaser without notice of the crime or fraud. The 
application of this just principle makes unnecessary the attempted distinction 
between cases of wills and cases where the statutory laws of descent are in 
question. We fail to see wherein ‘ the two cases differ widely,” as the Penn- 
sylvania Court says they do, for there is no difference between reading into the 
Statute of Wills a clause of revocation, as was done in the New York case of 
Riggs v. Palmer, and reading into the Statute of Descent a disinheriting clause, 
as was done in the first opinion of the Nebraska Court. To do either is unjus- 
tifiable, and is ‘‘ an unwarranted exercise of judicial legislation ’’ (39 Cent. Law 
Jour. 217), and it is unnecessary. The true view of this question is set forth 
in two very able notes in volume 4, page 394, and volume 8, page 170, of the 
Harvard Law Review. 


The above reasoning brings to the front the true principle which 
should govern in such a case. That principle is that every statute, 
couched in general terms, is necessarily subject to implied exceptions 
founded in the rules of public policy and in the maxims of natural jus- 
tice. It is a paramount rule, followed and applied in judicial adminis- 


1115 N. Y. 506 (1889). 3 59 N. W. R. 935 (1894). 
2 115 N. Y. 506, 515. 
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tration, that a man shall not be allowed to acquire, through the aid of 
the judicial courts, an advantage from his own wrong, unless the Legis- 
lature distinctly says that he shall. If the Legislature, in enacting a 
statute of descents, or a statute of wills, had said that the statute should 
be equally applicable in case the heir or devisee should murder the 
ancestor or testator in order to come immediately into possession of his 
share of the estate,— then the courts would be obliged to enforce that 
rule. But can such a monstrous intention be attributed to any Legisla- 
ture that ever sat? The object of all statutory interpretation is to 
ascertain the real meaning of the Legislature. Is it within the bounds 
of the wildest imagination that any Legislature in enacting a statute of 
descent or a statute of wills ever contemplated such a result? If the 
State does not hang him for the murder, but if he comes into the estate 
without the aid of its courts of juctice, then that is an accomplished 
fact — an execution of the statute in pais. But when a murderer comes 
red-handed into a so-called court of justice and there demands that the 
court shall execute a statute in a manner which never could have been 
intended by the Legislature which enacted it, so as to allow him to come 
into the possession of property through a capital felony,— or, what is 
worse, through the most heinous of all felonies,—the crime of parri- 
cide,— then the courts ought to withhold their aid. By granting it 
they make themselves in a moral sense accessories after the fact, and 
lend encouragement to murders of this kind. 


ConstituTionaL Law: Porice Power — CARPET-BEATING 
in Crries.—In Ez parte Lacey,! the Supreme Court of California 
hold that a city ordinance, prohibiting the establishment or conducting 
of any steam shoddy or carpet-beating machine within 100 feet of a 
church, school or residence, passed under article 11, section 11, of the 
constitution of California, authorizing any city to make and enforce all 
such police and sanitary regulations as are not in conflict with general 


laws, is not unreasonable, and does not deprive anyone of property 
without due process of law. 


ConstiruTionaL Law: Vatipity or A Statute Revievine One 
ror WaGes From Grvine Security ror Costs. — In Jones v. Shiawassee 
Circuit Judge,? the Supreme Court of Michigan hold that a statute of 
that State, providing that, in actions for labor performed, the court 
shall not order security for costs, where the plaintiff shall make an 


1 41 Pac. Rep. 411. 


2 63 N. W. Rep. 976. 
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affidavit that he has a meritorious cause of action, and is unable to 
procure such security, is not unconstitutional, as giving special advan- 
tages to one class of persons at the expense of others. 


ConstiruTIONAL Law: Ricut or Privacy or A CoRPORATION — 
Invauipity or A StaruTe ComPELLING CorPorATIONS TO FURNISH THEIR 
DiscHARGED EmpLoyés WITH A WRITTEN STATEMENT OF THE CAUSES OF 
THEIR Discuarce.— In the case of Wallace v. Georgia &c. R. Co.,* 
the Supreme Court of Georgia have lately held that a statute requiring 
railroad, express, and telegraph corporations to furnish their discharged 
employés with a written statement of the reason of their discharge, 
under a penalty of five thousand dollars, is unconstitutional. The 
court did not deliver an opinion, but the following is an official syllabus, 
which, in Georgia, is more authoritative than the opinion: ‘‘ The pub- 
lic, whether as many or one, whether as a multitude or a sovereignty, 
has no interest to be protected or promoted by a correspondence 
between discharged agents or employés and their late employers, 
designed, not for public, but for private information as to the reasons 
for discharges, and as to the import and authorship of all complaints 
or communications which produced or suggested them. A statute 
which undertakes to make it the duty of incorporated railroad, express 
and telegraph companies to engage in correspondence of this sort with 
their discharged agents and employés, and which subjects them in each 
case to a heavy forfeiture, under the name of damages, for failing or 
refusing to do so is violative of the general private right of silence 
enjoyed in this State by all persons, natural or artificial, from time 
immemorial, and is utterly void and of no effect. Liberty of speech 
and of writing is secured by the constitution, and incident thereto is 
the correlative liberty of silence, not less important or less sacred. 
Statements or communications, oral or written, wanted for private in- 
formation, cannot be coerced by mere legislative mandate at the will 
of one of the parties and against the will of the other. Compulsory 
private discovery, even from corporations, enforced, not by suit or 
action, but by statutory terror, is not allowable where rights are under 
the guardianship of due process of law.’’ 


oF THE OWNER OF AN Orrice Burtpinc to Exciupe Booxr- 
Acents THEREFROM.— Judge McKinley, of one of the Superior Courts 
of California, has recently rendered a decision upon a novel question. 


1 22 S. E. Rep. 579. 
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He holds that the owner of a public office building, rented to tenants, 
who use the rooms for offices of lawyers, real estate agents, etc., has a 
right to exclude book canvassers from the building, and that sucha 
person has no right of action for damages by reason of such exclusion, 
it appearing that the owner offers to allow him to go to any office in the 
building upon the express request of the occupant. The decision 
seems to be asound one. The effort of the landlord is simply to pro- 
tect his tenants from a well-known species of nuisance. The question 
of the propriety of his action seems to be a question solely between 
himself and his tenant. It can scarcely be implied, in his contracts of 
letting with his various tenants, that he dedicates the building to pub- 
lic use in the same sense in which the public highway is dedicated to 
such use,— in the sense which allows it to be used by tramps, peddlers, 
book-agents, and every other kind of people that annoy the occupants 
of offices and take their time from their work. It would be difficult to 
state upon what proposition of law the landlord assumes any duty 
toward a book-agent, by the mere fact of building a large building and 
renting it out to different occupants, to be used as offices for their 
own purposes. 


Carriers oF Passencers: Not LiaBLe For Fatture or ConpucTor 
TO AWAKEN A SLEEPING PassENGER.—In Missouri &c. R. Co. v. Ken- 
drick,} the Texas Court of Civil Appeals hold that where a railway 
conductor promises to awaken a passenger at the station where he is to 
get off, but fails to do so, whereby he is carried beyond his station and 
put to damage and inconvenience, there is no liability on the part of the 
railroad company. There are other cases so holding, and the Texas 


court reviews them at length; but we do not believe they are sound or 
just, 


JURISDICTION OF ConsvLAR Courts: Dogs not EXTEND TO ALLOWING 
a CovunterR-cLarm.— The decision of the Judicial Committee of the 
English Privy Council, in the case of The Imperial Japanese Govern- 
ment v. Peninsular and Oriental Steam Nav. Co.,? is to the effect that, 
by virtue of the treaties existing between Great Britain and Japan, a 
British subject has a right to require that proceedings taken against 
him by a Japanese shall be decided in the Consular Court; but the 
Consular Court has no jurisdiction to entertain a counter-claim against 
a Japanese, though arising out of the same circumstances as those 
which give rise to the action. The Japanese Government is in the 


1 32 S. W. Rep. 42. 2 72 L. T. Rep. 881. 
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same position with respect to proceedings in the Consular Court as a 
Japanese subject. No Order in Council can operate to confer upon 
the British Courts in Japan a wider jurisdiction than that acquired by 
treaty. 


Conriict or Laws: Lire Insurance — Insurance Money Distr1p- 
uTED ACCORDING TO THE Law or PLace or PErFrorMaANcE. — In the 
case of Crosland v. Wrigley,! decided in the English Chancery Divis- 
ion, before Mr. Justice Kekewick, it appeared that policies of insur- 
ance on his life were effected by an Englishman domiciled in England, 
with an American insurance company through their English office, for 
the benefit of his wife and children. It was held, that the policies, in 
accordance with the intention of the parties, must be construed, so 
far as related to the distribution of the insurance moneys, in accord- 
ance with the lex loci solutionis, the law of the place of domicile of the 
assured. 


LANDLORD AND TENANT: TRESPASS BY LANDLORD IN ForcrBiy Esect- 
inG Tenant wHO Hotps Over.— In Lnilman v. Hagood,? the Supreme 
Court of Georgia decide the proposition maintained in the following 
official syllabus: ‘‘ Whatever may have been, at common law, the 
right of a landlord, with respect to removing, without resort to legal 


proceedings, a tenant holding beyond his term, in view of the statutes 
of this State providing for the summary ejection of tenants under legal 
process, and the public policy thereby manifested, a landlord who, 
without such process, forcibly and violently ejects a tenant and his 
personal goods from the rented premises, is liable to the latter in an 
action of trespass, although the tenant was holding over beyond his 
term, was in arrears for rent and had received legul notice to quit.’’ 


ConstituTionaL Law: Vatipity or a Stature EstasuisHinc Com- 
PULSORY VACCINATIONS IN THE PuBLic ScHooits.— In Bissell v. Davison,® 
the Supreme Court of Errors of Connecticut, hold that a statute author- 
izing school committees to make vaccination a condition of attending 
schools though there may not be a case of small-pox in the town, and no 
apparent danger of an epidemic of that disease,— is constitutional and 
valid. As the police power, under all theories, extends to the protec- 
tion of the public health, there would seem to be no doubt whatever of 
the propriety of this decision. 


173 L. T. Rep. 60. 2 22S. E. Rep. 545. 8 32 Atl. Rep. 349. 
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ConstiTtuTIONAL Law: DeELeGaTion or LeGisLative Power — Invat- 
rprry oF a StatuTe AUTHORIZING THE INsURANCE COMMISSIONER TO 
Prepare A STANDARD InsuRANCE Poticy For Exciustve Use. — Two 
decisions have been recently rendered, one in Pennsylvania and one in 
Minnesota, to the effect that it is not competent to the legislature of a 
State to enact a statute devolving upon the State Insurance Commis- 
sioner the duty of preparing a standard or uniform policy of insurance, 
which shall be used by all insurance companies doing business in the 
State,1— the reason being that it is tantamount to a declaration of leg- 
islative power. Itis to be observed that the legislature of Missouri, 
at its last session, passed a statute of this kind.? 


Ricut or a Corporation TO PreFer irs Own Directors as CreEp- 
1tors. — This question recently received a thorough overhauling in the 
Supreme Court of Utah Territory, in the case of Noble Mercantile 
Company v. Mount Pleasant Equitable Co-op. The court denies the 
power of directors so to deal with the assets of the corporation in con- 
templation of its suspension, in the following unassailable reasoning, 
in its opinion written by Judge Bartch :— 


It appears to be well settled by authority that the directors of an insolvent 
corporation, which has been financially embarrassed, and no longer intends to 
continue its business, cannot, by reason of their superior knowledge of the 
corporate affairs, secure any peculiar advantage to themselves to the injury of 
other creditors. They are chosen by the stockholders and are intrusted with 
the exclusive control of the property and management of the corporate bus- 
iness. This creates a fiduciary relation between them and the stockholders, 
and the corporate property becomes impressed with a trust, which must be ad- 
ministered for the exclusive benefit of the stockholders while the corporation 
is solvent, and for the benefit of the creditors when it becomes insolvent, and 
ceases to longer pursue the objects of its creation. This trust relation forbids 
that the directors should administer the corporate affairs for their own special 
benefit. Nor does it allow them to prefer one stockholder over another, or 
themselves as stockholders, in the distribution of dividends or of corporate 
property. This is so from the very nature of things, for otherwise no corpo- 
ration could exist. If the directors could manage the business of the corpora- 


1 O'Neil v. Insurance Company 2 Laws Mo. 1885, p. 194. 
(Pa.), 30 Atl. Rep. 948; Anderson v. 3 Not reported at the time of this 
Manchester Fire Assur. Company writing, but doubtless reported in the 
(Minn.), 63 N. W. Rep. 241; s. c. on Pacific Reporter before this reaches the 
a former hearing, 60 N. W. Rep. _ eyes of our readers. 
1095. 
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tion in the interest of one or more stockholders whom they might select, to the 
disadvantage of the remainder, the majority would be enabled to prey upon the 
rights of the minority because it would be within the power of the majority to 
select officers to suit their own selfish ends in fraud of the interests of the 
minority. This would not only be contrary to all our ideas of trust relation, 
but it would destroy the corporation itself, because contrary to the law of its 
corporate existence which says that all stockholders must share pari passu. 
So, the fiduciary relation existing between the directors and the creditors, 
when the corporation has become insolvent and ceased to carry on its corporate 
business, forbids that the directors shall by reason of their superior knowledge 
concerning the affairs of the corporation, gain any special advantage by prefer- 
ring themselves over other creditors equally meritorious; and this is in full 
accord with the principle that he who has the management and possession of 
property for the benefit of others, may not dispose of such property for the 
benefit of others, may not dispose of such property for his own special benefit 
to the injury of any of the beneficiaries.! 

The contention of respondents, in regard to the question under considera- 
tion, is not only at variance with the trust relation, existing between the direct- 
ors and creditors of an insolvent corporation, but also with the salutary rules 
which courts of equity apply to such relations in other cases of trust, for it is 
well understood that, in ordinary cases of trust, the trustee can derive no 
special advantage, to the injury of his cestui que trust by reason of his posses- 
sion and control of the property. Nor is such contention in harmony with the 
known duties of directors of the corporate funds which are to be managed for 
the interests of the stockholders, and, if the debts be incurred, they stand 
pledged exclusively for the creditors until the debts are paid. In contempla- 
tion of law, the corporate property, in case of insolvency, constitutes a trust 
fund, first, for the payment of its creditors, and second, for distribution among 
its stockholders, equally and ratably. If, therefore, a corporation dissolve, 
and, without first liquidating its liabilities, make distribution of its property 
among its stockholders, a court of equity will convert all holders of such prop- 

_ erty, except bona fide purchasers for value, into trustees for the creditors, and 
compel such trustees to account, to the extent of the property so in their hands. 
In equity, the creditors’ claims constitute a lien upon the fund. 


The learned judge reviews a considerable mass of judicial authority 
upon the question, and states the well-known qualifications of the rule, 
such as that which concedes to a corporation, although in embarrassed 
circumstances, the power to mortgage its property in good faith to one 
of its own directors, to secure present advances to help it out of its 
difficulties. The question was ably argued against the validity of a 
preferential assignment in favor of directors, by Messrs. Frank B. 
Stephens and Benner X. Smith, of the Salt Lake bar; Messrs. Bennett, 
Marshall and Bradley being opposed to them. 


1 Kohler v. Black River Falls Iron Manufg. Co. v. Hutchinson, 63 Fed. 
Co., 2 Black (U. S.), 715; Sutton Rep. 496. 
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Foreign ADMINISTRATION: Wipow’s ALLOwANcE — NON-RESIDENT 
Decepents.— The Supreme Judicial Court of Maine, in the case of 
Smith v. Howard, hold, in a learned and well reasoned opinion, that a 
judge of probate in that State has no authority to decree an allowance 
to the widow of a non-resident decedent from assets in that jurisdiction 
on which there is ancillary administration. The widow’s claim for an 
allowance is not only controlled by the law of the State where the 
deceased husband had his home at the time of his death, but the decree 
therefor must be made by the Probate Court in the State of the 
decedent’s domicile. Whether the widow’s situation would have been 
improved, if she had obtained from the court in Massachusetts a decree 
for an allowance with a representation of insufficient assets there to 
respond to it, and had then asked to have the claim satisfied from the 
assets in Maine, subject to the claims of creditors residing there, was 
a question which the court mooted, but did not decide. The opinion 
of the court, which is written by Mr. Justice Whitehouse, is a clear and 
learned presentation of the subject on principle and judicial authority, 
found in the decisions of other States, principally in those of Massa- 
chusetts. Having dealt with the question as solved by decisions in 
Maine and Massachusetts, the learned Justice proceeded further to 
say:— 


But eminently respectable authorities involving a similar state of facts 
strongly support the views above stated. In Richardson v. Lewis,? the dom- 
icile of the decendent and his family was in Illinois at the time of his death, 
and the widow obtained an order from the court there for the payment of an 
allowance under the laws of that State. There were insufficient assets in IIli- 
nois to satisfy the claim, but further assets were found in St. Louis. There- 
upon the widow applied to the court in St. Louis for the allowance provided for 
by the laws of Missouri, and it was held that the Missouri statutes authorizing 
such allowance had no application to the widows of non-resident decedents, 
and the application was denied. In the opinion by Judge Thompson the court 
says: ‘‘ We rest our decision upon the universal principle of the common law 
that the succession of the personal property of a deceased person is governed 
exclusively by the law of his actual domicile at the time of hisdeath.”” * * * 
“The statutes invoked are a temporary provision for the widows of deceased 
persons analogous to the provisions of statutes exempting certain property of 
debtors from execution. The very nature of such an allowance precludes the 
idea that the widow can be entitled to it in any State except that of the hus- 
band’s domicile; for otherwise she should be entitled to this exemption from 
the claims of his creditors in every State in which he might have personal 
property.’? In Medley v. Dunlap,® the decendent had his domicile in Arkansas 
at the time of his death. His widow soon after removed to North Carolina and 
there applied for an allowance under the laws of that State. It was held that 


1 86 Me. 203. 2 21 Mo. App. 531. 3 90 N.C. 527. 
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she was not entitled to it; but in the opinion the court says: ‘If the laws of 
Arkansas provide for such an allowance, the plaintiff ought to have applied 
there and had her claim allowed and paid, or, if there were no sufficient assets 
to pay it there, then she might have her claim thus allowed, satisfied out of 
assets in this State, upon proper application to the administrator here. But 
she eannot reach the assets of her deceased husband here in any other way.” 


NEGLIGENCE: Matpractice oF SurGeon Empiorep 
Hosritat.— There is a considerable class of recent holdings to the 
effect that a steamship company, which is required by an act of Con- 
gress to keep on board its vessels, during their voyages, a competent 
physician and surgeon, discharges its duty to its passengers, imposed 
upon it by the statute, when it employs a duly qualified physician and 
surgeon, of good repute in his profession, and furnishes him with the 
proper medicines and appliances.! In like manner, it has been held 
that one who has been a patient in an incorporated hospital, which is a 
public charitable institution, cannot recover damages from the corpora- 
tion because of an injury inflicted upon him through the unskillful 
treatment of a physician there employed.? In the case of Highmy v. 
Union Pacific R. Co.,> the Supreme Court of Iowa hold that a railway 
company which voluntarily furnishes a hospital for the treatment of its 


wounded employes, is not liable for the malpractice of its surgeon, pro- 
vided it furnishes qualified and competent surgeons for that purpose. 


InsuncTion — AGArnsT HEALING THE SICK BY THE LayING on OF Hanps 
anp Orner Divine Metnops.— The nearest attempt at suing out an 
injunction against the Almighty, of which we have any knowledge, 
occurred recently in the Superior Court of Cook County, Illinois, at 
Chicago, in the case of Maguire v. Dowie. John Alexander Dowie 
claimed and claims the power to heal the sick by bringing Almighty 
God to his aid, through prayer and the laying on of hands. This divine 
power he brings to bear successfully upon all diseases which human fiesh 
is heir to. He went into a respectable residence neighborhood of 


1 Allen v. State Steamship Co., 132 Koninglyke N. Steamship Co., 107 N. 
N. Y. 91; s. c. 80 N. E. Rep. 482; 43N. Y. 229; 8. c. 13 N. E. Rep. 781. 
Y. St. Rep. 386; 15 L. R. A. 166; re- 2 Mac Donald v. Hospital, 120 Mass. 
versing s. c. 29 N. Y. St. Rep. 288; 8 432. 
N. Y. Supp. 803; O’Brien v. Cunard 3 61 N. W. Rep. 1056. 
Steamship Co., 154 Mass. 272; s. c. 28 * Reported 27 Chicago Legal News, 
N. E. Rep. 266; Laubheim v. De No. 47. 
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Chicago, rented some vacant ground and erected a large rough building 
and put upon it the sign, ‘* International Divine Healing Association ; ’’ 
and there, before large audiences that were ignorant and prejudiced 
enough to be his dupes, he carried on, the alleged work of ‘‘ divine 
healing.’’ Two adjacent property-owners brought an action in equity 
to enjoin the business thus carried on, and Judge Payne, after hearing 
the allegations and proofs, refused the injunction. He proceeded on 
the ground that the evidence failed to show that the establishment was 
anuisance. But why did not Dowie and his able counsel demur to the 
bill for a defect of parties, on the ground that Dowie’s divine coadjutor 
had not been made a party defendant to the bill? 


CorporaTiIOn: VALIDITY OF THE or A CorPORATION EXECUTED 
BY irs TREASURER In His Own Name.—In Norris v. Dains,! it is held 
by the Supreme Court of Ohio that an assignment of a lease which, in 
its granting clause, purports to be made by a person therein 
described as the treasurer of an in corporated company, and which 
is signed by the hand of such treasurer with the seal of the com- 
pany annexed,—is the deed of the treasurer, and not the deed 
of the corporation. No questions relating to conveyancing and the 
construction of written instruments possess greater difficulty than 
the class of questions to which this case relates.2 In the absence 
of a plain statutory direction, or of a settled custom such as exists 
in the case of the signing and indorsing of negotiable instruments 
by the cashiers of banks, there is absolutely no safety in any mode of 
execution except that which names the corporation as the contracting 
party everywhere in the body of the instrument, using its full name 
without any misleading abbreviation, and which then signs the instru- 
ment with the name of the corporation, by the officer or agent executing 
it for the corporation ; and, if it is an instrument which, in the case of a 
natural person, the law requires to be executed under seal, by adding the 
seal of the corporation. While the courts have in some cases been very 
lenient in allowing a scrawl, made opposite the name of the officer or agent 
executing the instrument, to be regarded as the seal of the corporation, 
yet it is never safe to execute a sealed instrument except by using the 
actual seal of the corporation, with the attestation of the officer who is 


1 39 N. E. Rep. 660. the state of the case law on this class 
2 In a recent work on the subject of of questions: 4 Thomp. Corp., §§ 5015- 
corporations, no less than 66 pages 65184. 
are devoted to an attempt to exhibit 
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the proper custodian of its seal, usually its secretary. The president 
and the secretary, acting concurrently, are the officers by whom the 
sealed obligations of a corporation are regularly and customarily exe- 
cuted; though it is, of course, cempetent for the corporation, by a 
by-law, resolution of the directors, or other authorization, or even by 
an established custom, to devolve this duty upon some other officer or 
agent. Unsealed instruments are frequently held valid when signed by 
the name of the officer or agent for the corporation; and it has been 
ruled in some cases that such an instrument should either be signed 
with the name of the corporation by the officer or agent, or with the name 
of the officer or agent for the corporation. The soundness of the 
decision of the Supreme Court of Ohio, above quoted, is, to say the 
least, doubtful. In every case of this kind the judge should constantly 
keep in mind that the question is one of interpretation, and that the 
office of interpretation is to ascertain from the language of the instru- 
ment what the parties to it really intended. Any hard-and-fast rule of 
interpretation, which ignores this principle, is not interpretation at all; 
but it involves the arbitrary and unjust act on the part of the court, 
of making a contract for parties which, as the court perceives and 
believes, the parties did not intend to make for themselves; or 
(what is nearly the same thing) of destroying a contract which 
they have made, when their meaning can be gathered from the language 
used with sufficient certainty to uphold it. In the case under consider- 
ation, while the treasurer used his own name in the body of the instru- 
ment as the contracting party, yet he added, immediately thereafter, a 
description of his office. There is a great mass of authority to the 
effect that, in such a case, the words describing the office will be rejected 
as descriptio persone, — that is, rejected as surplusage — cast out of 
the instrument, and treated as though they had never been written 
therein. But there is an almost equal mass of authority to the contrary ; 
and, besides, the authority to the contrary is more modern. On 
principle, there is no sense, and consequently no justice, in rejecting 
any words in a written instrument as surplusage, to which any value 
can be ascribed, and the use of which, according to the known habits 
of men, imports a certain and definite value. If a man were executing 
a deed of lease on his own property he would not think of describ- 
ing himself as secretary of acorporation that had nothing to do with the 
lease, no more than a man who might happen to be a judge of a court, 
in executing such an instrument, would add his official designation. 
At least, then, a judge desirous of really interpreting the instrument so 


1 4 Thomp. Corp., 3 5146. 
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as to find out the intention of the parties to it would give some value 
to these descriptive words — would regard them as tending to the con- 
clusion that the intention of the parties was that a deed should be 
executed on behalf of the corporation therein referred to. When, in 
addition to this, the seal of the corporation — not that of the officer 
executing the instrument — is affixed to it, this presumption becomes 
almost conclusive. There are modern decisions to the effect that a 
promissory note executed in the name of an officer of a corporation, 
with the addition of a description of his office, and signed by him with 
such addition, is helped out, and shown tobe the note of the corpora- 
tion, by the addition of the corporate seal.! At least, in such a case 
the meaning of the instrument ought to be regarded as ambiguous in 
such a sense as to let in parol evidence to explain its meaning ; and such 
was the view of the court in one of the cases just cited.2 Indeed, the 
modern tendency is to ignore the hard-and-fast rule which stands upon 
the grammatical structure of the instrument, and which rejects the 
words descriptive of the office of the person who executes it, whether 
in the body of the instrument or in the signature, and to let in parol 
evidence to explain which party was really intended to be bound, the 
officer or the coporation. This course should have been directed by 
the Supreme Court of Ohio in the case under comment. It would 
have resulted, beyond all question, in giving to the party, claiming 
under the instrument as the instrument of the corporation, an oppor- 
tunity of proving that fact. Indeed, the fact would have been con- 
fessed as soon as the rule had been laid down as the law of the case, 
unless the corporation were prepared to dispute the authority of its 
treasurer to execute the instrument,— a totally different question from 
that which related to his manner of executing it. Instead of this, the 
Supreme Court of Ohio, following an ancient, encrusted, and partly 
obsolete rule of interpretation, have gone against what every judge 
of the court no doubt believed to be the real meaning of the instrument 
and the real purpose of the parties to it; and we say that this is not 
the way that justice should be administered. 


Tue INNKEEPERS’ LIEN AND THE COMMERCIAL TRAVELER — Robins v. 
Gray.» — At last we have an out-and-out decision upon a point in the 


14 Thomp. Corp., § 4115; Guthrie 624. Contra, Dutton v. Marsh, L. R.6 
v. Imbrie, 12 Or.; s. c.,58 Am. Rep. Q. B. 361, as stated 4 Thomp. Corp., 
331; Means v. Swormstedt, 32 Ind. 87; §5131. 
s. c. 2 Am. Rep. 330; Scanlan v. 2 Scanlan v. Keith, supra. 
Keith, 102 Ill. 634; s.c. 40 Am. Rep. 3 (1895) 2 Q. B. 501. 
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law of the innkeepers’ lien which has given rise to much speculation in 
the past,— whether an innkeeper is entitled to a lien for his charges on 
merchandise and samples which a traveling salesman, in the course of 
his business, carries with him to a hotel? There is a surprising lack of 
authority on this subject when we consider our great commercial activ- 
ity, the general employment of traveling salesmen, and the constant 
use of hotels by the large cosmopolitan business concerns to reach 
their distant customers. A diligent search yielded but a single author- 
ity, and that a case of first impression. We may almost say that up 
to last August, when the English Court of Appeal after argument 
affirmed the decision of Justice Willes,? this question had never been in 
Court. 

In Robins v. Gray,’ a commercial traveler neglected to pay his bill, 
and the landlord set up a claim of lien upon certain sewing machines 
belonging to the firm he represented. He had brought some of them 
with him when he first came ; others his employers sent him while there 
in the regular course of business. Before any of the machines were 
received at the hotel the landlord had express notice that they were the 
property of the employers. The court, consisting of Lord Esher, 
Master of the Rolls, Lord Justice Kay, and Lord Justice Smith, held 
that the innkeeper had a lien upon all the machines for the amount of 
his bill. The decision seems to rést on the ground that the innkeeper’s 
lien is founded on custom, and ‘‘ the custom of the realm is that, unless 
there is some reason to the contrary in the exceptional character of the 
things brought (e. g., a tiger or apackage of dynamite), he, the inn- 
keeper, must take in the traveler and his goods;’’ and since he was 
bound to receive the articles regardless of the ownership, he is entitled 
to his lien, even though he knows they are the goods of another. The 
court then make the astonishing statement that there are no cases to 
the contrary, and attempt to distinguish, and in so doing cast suspicion 
upon Broadwood v. Granara,® which had been good law these forty 
years. 

We are not inclined to agree with this view. 

An inn is established for the benefit of the public, and exercises 
a public franchise, and is liable to legislative control, and is bound to 
the performance of duties as prescribed by custom. Thus, at common 


1 Manning v. Hollenbeck, 27 Wis. part of the property of his guest, and 
202. Butsee Covington v.Newberger, this question was not discussed. 
99 N. C. 523, where, although it was a 2 (1895) 2 Q. B. 78. 
case of samples, the decision assumed 3 (1895) 2 Q. B. 501. 
that the landlord believed they were ‘ Robinson v. Walter, 3 Bulstr, 269. 
5 10 Ex. 417. 
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law an innkeeper was compelled to furnish lodging and entertainment 
for travelers and passengers and to protect the property which they 
brought with them. The ordinary defense of due care in the protec- 
tion of the guest and his property was not open to the innkeeper; he 
was almost an insurer of the safety of his guest and his baggage; the 
act of God, or of the public enemies, or negligence of the owner of the 
property were his only defenses. As a compensation for his obliga- 
tions, the innkeeper is invested with the right to recompense for the 
entertainment he provides and the right to demand his pay or security 
_ therefor in advance, or if he waives this, then alien on the goods of his 
guest. That is, an innkeeper has these special privileges and liabilities 
only when the relation of landlord and guest is established. 

An inn is established ‘‘ ad hospitandos homines per partes ubi hujus- 
modi hospita existunt transeuntes,’”’ 1 that is, only for the entertainment 
of men. A traveler would have no right to compel an innkeeper to 
assign him a room in which to give theatricals or to carry on a trade or 
a business, and if the landlord did actually let to a traveler a room for 
such purposes he could not be held to the strict common-law liability 
of an innkeeper. The relation of an innkeeper and guest has ceased, 
and instead we have that of lessor and lessee. There are numerous 
cases, both in England and this country,” that show that the particular 
responsibility imposed upon the innkeeper does not extend to goods 
lost or stolen from a room in a public inn furnished to a person for 
purposes distinct from his accommodation as a guest. Thus, Justice 
Harlan in Fisher v. Kelsey,? says: ‘* Although Fisher was received by 
the defendants into their hotel, as a guest, with knowledge that his 
trunks contained articles having no connection with his comfort or 
convenience as a mere traveler or wayfarer, but which, at his request, 
were to be placed on exhibition for sale, in a room assigned to him for 
that purpose, they would not, under the doctrines of the common law, 
be held to the same degree of care and responsibility in respect to the 
safety of such articles, as is required in reference to baggage or other 
personal property carried by travelers. He is entitled, as a traveler, 
to a room for lodging, but he could not of right demand to be sup- 
plied with apartments in which to conduct his business as a salesman 
or merchant. The defendants, being owners or managers of the hotel, 


1 Caylis Case, 1 Smith L. C. 187. W. (8. D.) 555; Myers v. Cottrill, 5 
2 Burgess v. Clements, 4 Maule & Biss. (U. 8S.) 465-470; Fisher v. Kel- 
S. 306; Carter v. Hobbs, 12 Mich. 52; sey,121 U.S. 388; Story on Bailments, 
Mowers v. Fethers, 61 N. 84; Do- 476. 
mestic Sewing Machine Co. v. Watters, $121 U. S. at 385. 
50 Ga. 573; Scheffer v. Corson, 58 N. 
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were at liberty to permit the use by Fisher of one of their rooms for 
such business purposes; but they would not, for that reason and with- 
out other circumstances, be held to have had his goods in their custody, 
or to have undertaken to well and safely keep them, as constituting 
part of the property which he had with him in his capacity as guest.’’ 

From this it would seem to follow, as a logical conclusion, founded 
on the raison d’étre of the lien, that the landlord, being bound to afford 
only: ordinary shelter and entertainment for a guest and liable to 
receive only his ordinary luggage, would only have a lien, for his ordi- 
nary shelter and entertainment, on his ordinary luggage. 

Against this conclusion, it may be argued that all that the decided 
cases say is that the innkeeper shall not be subjected to his extra- 
ordinary liability for such goods, and not that he has no lien on mer- 
chandise. This is simply saying that there is an absence of authority 
to support the view. It is im effect conceding all the links in the 
chain of our reasoning, and only contending against the inevitable 
conclusion. 

The English court then meets us with aclass of cases which show that 
the innkeeper’s lien extends to goods of third persons, which the 
traveler brings with him to an inn and which are received as his. This 
does not apply to merchandise, as pointed out in the opinion of Justice 
Harlan, as they are articles ‘‘ having no ‘connection with his comfort or 
convenience as a mere traveler or wayfurer;’? and moreover, these 
cases refer only to the personal baggage which a traveler would ordi- 
narily carry with him. The foundation on which such a lien rests is 
that the innkeeper is bound to receive the goods if they belong to the 
guest. As it is neither convenient nor proper to compel a guest to 
prove his title to his baggage each time he asks for food or shelter at a 
hotel, the landlord must be protected, if his guest turns out to be a 
rascal, and if the legal title which he supposed to belong to his guest, 
and upon which he looked as security, turns out to be in a stranger. 
Hence we have these decisions.!. But, as we have shown, an innkeeper 
is not bound to receive merchandise. The cases are radically different, 
and all arguments for extending to him a lien under these different cir- 
cumstances fail. If this is not conclusive, examine once the ordinary 
cases which are cited to prove that there is a lien on goods of third per- 
sons which are brought to the inn as the guest’s, and what do we find? 
In Jones on Liens,” for example, there are sixteen such cases cited, three 
of which are not in point, one was mere dicta, eight (one-half of them) 
were cases of horses, one was a carriage, one a piano, one the Wiscon- 


1 Wangh v. Denham, 16 Irish C, L. 410. 2 Jones on Liens, p. 499. 
VOL. XXX. 10 
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sin sample case, and one the well-known case of the attorney’s bag. 
That is, they almost all referred to such impedimenta as were connected 
with the guest’s ‘‘ comfort and convenience as a mere traveler or way- 
farer.”’ 

We do not believe that the English court can be sound when they 
extend the lien to the case where the landlord knows he is receiving 
property which does not helong to the guest. We are certain they are 
incorrect when they claim that there are no cases which deny him a lien 
under the circumstances. We understood that was the effect of Broad- 
wood v. Granara,! Trefall v. Borwick,? and Johnson v. Hill.3 In the 
first of these cases, Broadwood v. Granara, an innkeeper claimed a lien 
upon a piano which had been sent by the plaintiffs to a guest while 
stopping at defendant’s hotel. Defendant knew that the piano was the 
plaintiff’s property, and that it had been merely lent for the time being 
to their guest. Chief Baron Pollock said: ‘ I shall not inquire whether, 
if the pianoforte had belonged to the guest, the defendant would have 
had a lien upon it. Itis not necessary to decide that point, for the case 
finds that it was known to the defendant that the pianoforte was not the 
property of the guest, and that it was sent to him for a special purpose. 
Under these circumstances, I am clearly of opinion that the defendant 
has no lien.’’ Baron Parke added: ‘‘ It is not necessary to advert to 
the decisions on the subject of an innkeeper’s lien, because this is not 
the case of goods brought by a guest to an inn, in the sense in which 
the innkeeper has a lien upon them; but it is the case of goods sent to 
the guest for a particular purpose, and known by the innkeeper to be 
the property of another person. It therefore seems to me that there is 
no pretense for saying that the defendant has any lien.’’ But be the 
meaning of these cases what you will, we certainly have decisions in 
this country holding that an innkeeper has no lien where he knows the 
baggage he receives does not belong to the guest.4 

There is, of course, something to be said in favor of the lien, looking 
at the capacity of our common law for expansion and its ability to adapt 
itself to the changes in times and customs. But it is to be remembered 
that the common law is to be extended only along lines indicated in 
previous decisions, and judges are not legislators to make new laws. 

Moreover, refusing to give the innkeeper a lien does not deprive him 
of an adequate and reasonable protection; for not only has he a right 
against the commercial traveler personally, but he may hold the firm, 


1 10 Ex. 417. 4 Cook v. Kane, 13 Ore. 482; Singer 
2L.R. 7 Q. B. 711; 8s. c. L. R.10 Man. Co. v. Miller, 55 N. W. (Minn.) 

Q. B. 210. 56; Covington v. Newberger, 99 N. C. 
8 8 Stark. 172. 523. 
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who are usually substantial men, for the debts contracted by their 
representative in the course of business. 


Lee M. FriepMan. 


Boston, Dec. 10, 1895. 


Corporate ELections: Ricut or STOCKHOLDER TO CHANGE HIS VOTE 
Berore Resutt Announcep.—In the case of State ex rel. &c. v. Me- 
Cann, the St. Louis Court of Appeals have rendered a decision upon a 
question which seems to be one of first impression. Briefly stated, the 
court hold that a stockholder at a corporate election has a right to 
change his vote at any time within the hours appointed by law for the 
election, and before the election is formally closed, the votes counted, 
and the result announced. It seems that there can be no doubt of the 
propriety of this holding. It assimilates a corporate election, which 
is open and not secret, to an election in a parliamentary body, where, 
as is well known, the right of the voters to change their votes is always 
conceded until the result is formally announced. It also conforms to 
the policy of the law in giving effect to the real will of the stockholders, 
and they clearly have a right to have their will expressed upon the 
question to what agents they will commit the care of their prop- 
erty, and the management of their business. The opinion of the 
court is written by Presiding Judge Rombauer, and he makes the pro- 
priety of the conclusion of the court clear, in the following language : — 

‘*The second proposition in the case raises a question of first impres- 
sion and must be solved on principle, by determining the object of 
cumulative voting, and what view will best accomplish such object. 
The corporation for purely pecuniary profit was unknown to the com- 
mon law, and is a growth of modern legislation. The Merchants 
Adventurers, Russia Company, Turkey Company, Bank of England, 
and East India Company, were but so many partnerships with special 
privileges, and unless otherwise specified in the grant, or rules of the 
company, each participant therein had his equal vote, regardless of the 
extent of his interest. In the modern corporation for pecuniary profit, 
which is eminently the growth of comparatively recent legislation, the 
right of the control of corporate affairs is apportioned almost uniformly 
according to interest making the share and not the shareholder the unit 
of vote. This radical change was found to work inequitably, as there- 
by a slight majority in interest could exclude the minority from all con- 
trol in the management of corporate affairs. To remedy this evil the 
cumulative system was devised and adopted in several States, this State 


1 Not yet officially reported. 
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being among the number. The constitution and laws of this State pro- 
vide, that in all elections for directors or managers of any incor- 
porated company, each shareholder shall have the right to cast 
as many votes as shall be equal to the number of shares held 
by him, multiplied by the number of directors, and he may 
cast the whole number of votes for one candidate or distribute them 
among two or more candidates.!_ These provisions were designed, as 
the terms used indicate, to enable a minority in interest of the stock- 
holders to elect a minority of the directors. The larger the minority, 
the greater the representation possible to be secured.? It cannot 
be seriously contended for a moment that the object of such provisons 
is to enable the minority in interest of the stockholders present 
at the corporate meeting, to elect the majority in number of the 
dir.ctors, by any method which they may adopt, as such a holding 
would be equally opposed’ to the common law rule of numbers, ‘and 
the modern rule of interest, and could not be vindicated on any prin- 
ciple. The majority of a corporation, in the absence of statutory 
provisions to the contrary, means that portion of the shareholders 
present at a general meeting in person or by proxy who are entitled to 
control the corporation by their votes. It will be thus seen that the 
true result of the election in question, as claimed by the defendants, is 
strictly in conformity with the policy of the law, and the rights and 
intention of the shareholders voting. The minority shareholders have 
secured two out of five directors, which was the greatest number they 
were entitled to elect. Unless, therefore, the conduct of the election 
was irregular in some essential particular, that result cannot be disturbed 
by the courts. An able argument is made by opposing counsel pro 
and con the proposition whether a telegraph corporation must under the 
statute of this State elect its directors by ballot. The solution of the 
present inquiry does not depend on the mode of the election. The 
right of a voter at a popular election to change his vote does not 
depend on the question whether the election is one by ballot 
or viva voce. The right of a change has been denied in both cases.® 
One reason for the rule, as stated by Judge McCrary, is that the in- 
spectors cannot be presumed to know how any person voted, and for 
that reason the moment the ballot is deposited all control over it by 
the officers of the election is ended. While the rule ab inconvenienti 


1 Constitution, Article 2, Sec. 6; 8 Washburn ». Ripley, C. & H. Con. 
Revised Statutes, 1889, Sec. 3490. El. Cas, 681; Draper v. Johnson, Ibid. 
2 Thompson on Corporations Sec- 712. 


tion 763; Cook on Corporations, Sec- 4 McCrary on Elections, Sec. 244. 
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should not be invoked, except in cases of doubt, the absolute incon- 
venience of establishing any other rule in popular elections, where the 
number of electors is very large, and the time within which they must 
cast their vote is limited, makes that rule-in itself controlling. When 
the vote cast by the voter is readily ascertained, as is done in parlia- 
mentary elections, his right to change it at any time before it is finally 
announced has never been questioned. It must be borne in mind that 
the vote given at these corporate elections, whether given in writing or 
viva voce, is always essentially an open as distinguished from a secret 
vote. In order to enable the inspectors to canvass the vote, they must 
know how each shareholder voted, and they must compare his vote with 
the registered number of his shares. In order to enable-each share- 
holder to challenge any vote cast, he is entitled to be informed of the 
name of the voter and the number of -votes cast by him and for 
whom cast, as he is entitled to be informed in regard to the validity 
of proxies held by the voter. It- must be further remembered 
that the rule ab inconvenienti is wholly inadmissible in this case, as 
the only claim made is that the shareholder has the right to change 
his vote once, and not that he has the right to-change it any number of 
times. It must also be borne in mind that the change made in this 
case was made more than an hour prior to the announced close of the 


polls; that the announcement of such a change was publicly made in 
the presence of the minority shareholders, and that there was nothing to 
prevent the latter from changing their own vote if they so desired. In 
fact it is not pretended that the minority shareholders could by any 
subsequent change alter the result, or obtain a greater representation 
on the board, than that finally accorded to them as the result of the 
election.”’ 


Biastinc Rocks — LiaBitity OF ONE PROPRIETOR FoR Cavsinc Dam- 
AGE TO ANoTHER BY Biastine Rocks Upon His Own Lanp. —In the 
case of Hay v. Cohoes Co.,' and also in the case of Tremain v. Cohoes 
Co.,? the Court of Appeals of New York laid down the doctrine that if 
the owner of land, in excavating for a lawful purpose thereon, blasts 
rocks so as to cast them upon the premises of another, injuring his 
jy roperty, the land-owner so blasting must pay damages, irrespective of 
the question of negligence. In the second of these cases it was held 
that evidence tending to show that the work of blasting was done in the 
most careful manner was not admissible, there being no claim to recover 


12N. Y. 159; s. c. 2 Thomp. Neg. 2 2N. Y. 163; 8. c. 2 Thomp. Neg. 
(ist ed.), p. 72. (1st ed.), p. 76. 
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exemplary damages, and the jury having been instructed to render 
their verdict for actual damages only. These decisions were obviously 
wholesome and just. They proceeded upon the view that if one land- 
owner does something for his own purposes upon his own land which, 
however lawful in itself, and however carefully done, nevertheless 
results in an invasion of or a trespass upon the premises of another, 
producing damage to those premises, the person so doing the work must 
pay that damage. These decisions have been regarded as leading cases 
upon a very important branch of legal doctrine. They,proceed upon 
the same ground as the leading English case of Rylands v. Fletcher, 
which went through the English Court of Exchequer, the Court of Ex- 
chequer Chamber, and which was finally decided in the House of Lords.! 
The doctrine there declared, after great consideration, was that while a 
land-owner is not responsible to an adjacent land-owner for damages 
accruing from the natural use of his land, — yet if he brings upon it 
artijicially something which, by its nature, is continually endeavoring 
to escape and get upon the land of his neighbor and there do mischief, 
the person so bringing the dangerous substance upon his own land is 
bound, at his peril, to see that it does not escape upon the land cf 
another and do mischief; and it is immaterial whether he is or is not 
guilty of negligence in failing to restrain it. His liability is that of an 
insurer. This decision has not met with universal judicial approval in 
America, and has received some important modifications in England ; 
but it rests upon the ancient idea of the sanctity of the ownership of 
real property, which is that when one man, no matter how lawful or 
commendable his purposes may be, invades the premises of another man 
with his trespassing cattle, his escaping water, or his escaping filth, he 
must answer for the damages thereby caused. The soundest consider- 
ations would apply this principle to an employment so dangerous as the 
blasting of rocks, which is liable, by the throwing of rocks through the 
air, to destroy adjacent dwelling-houses and kill or injure their inmates, 
and by its vibrations and concussions to shake them to pieces. It is, 
therefore, extraordinary — or rather it would be extraordinary if we 
were not now witnessing the spectacle of our judicial courts, even those 
whose judges are elected by the popular vote, yielding every question of 
public right to private corporations, to the neglect or overruling of their 
previous decisions, on the most casuistic grounds, landing in conclu- 


1 In the English Court of Excheq- Fletcher, L. R.3 H. L.330. The case 
uer, 1865, reported 3 Hurl. & Colt.774; is reprinted, as it appeared in these 
in the Exchequer Chamber, 1886, re- different reports, in 1 Thomp. Neg. 
ported L. R., I Ex. 205; inthe House (lst ed.), p. 2, et seq. 
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sions of the most aggravating injustice, —thatenlightened courts can 
hold the contrary. The decision of the New York Court of Appeals in 
Booth v. Rome &c. R. Co.,! furnishes a regrettable illustration of 
what we state. A railroad company, in excavating through a mass of 
rock, to make a level for its road-bed, shook to pieces the house of an 
adjacent proprietor, without, however, actually invading it with stones 
and dirt, and a jury awarded its owner the sum of $1,750 in damages. 
This judgment was affirmed by the Supreme Court of New York in 
General Term, but was reversed by the Court of Appeals, in a long and 
specious opinion written by Mr. Chief Judge Andrews. The Court con- 
ceded the doctrine of two of its previous enlightened decisions,’ that a 
railroad or other private corporation, authorized by the legislature to con- 
struct works of a public character, for private gain, acquires merely a 
privilege which it can only exercise in conformity with private rights, and 
under the same responsibility to pay damages for injuries accruing to 
third persons through its exercise, as though it were a private person. In 
other words, such an enabling act does not invest it with any attribute 
of sovereignty. It cannot destroy property of others, and then, when 


called upon to pay damages, appeal to the maxim salus populi suprema 
The court after conceding the enlightened and just doctrine em- 


lex. 


1140 N. Y. 267; reversing s.c.17 N. 
Y. Supp. 336; re-affirmed by the court 
in a later decision in French v. Vix, 
143 N.Y. 96, 93. 

2 Bellinger v. New York &c. R. Co., 
23 N. Y. 42. In this case it appeared 
that a railroad company, in construct- 
ing its road, under the authority of its 
enabling statute, interfered with the 
currerit of a running stream. It was 
held that it was responsible in dam- 
ages to any right riparian owner who 
was damaged thereby, and who was 
entitled to have the water flow in its 
natural channel. So also in Cogswell 
v. New Haven &c. R. Co., 103 N. Y. 10, 
the same court held, in an opinion by 
the same judge who writes the opinion 
in the case upon which we are now 
commenting, that a statute authoriz- 
ing a railroad corporation to operate 
a certain railroad, conferred no power 
upon it to erect its engine house in 
such a manner and so near the dwell- 


ing of another, as to make the latter 
untenantable by reason of the smoke 
and soot proceeding from the engine 
house; that such an act was a nui- 
sance against which the plaintiff could 
demand an injunction, and for,which 
he could recover damages, notwith- 
standing that it may have been neces- 
sary for the railroad company to have 
the engine house where it was, and 
that it exercised due care in the man- 
agement ofit. It cannot escape atten- 
tion that this case necessarily involves 
the conclusion that a power conferred 
by the legislature upon a private cor- 
poration to construct a public work 
for its own private gain, is to be 
exercised subject to the qualification 
that damage must be paid to adja- 
cent proprietors wherever damage is 
done,— assuming that such damage 
is direct, and not remote or conse- 
quential. 
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bodied in its previous decisions just referred to, proceed to violate it in 
the most deliberate manner. The court state that the doing of the 
work was necessary, and that it was done without negligence. This 
was conceded on the record. The court then baldly decides that where 
a railroad company, for its own gain, in order to build its road, shakes 
to pieces the house of an adjacent land-owner, it is not liable to pay 
damages to him, though under its previous decisions it would have been 
liable if it had cast stones or dirt directly upon his house, or if it had 
interfered with the current of a running stream so as to wash it away, 
or if it had cast smoke and soot into it. What distinction there is 
between an injury caused by thrusiing the channel of a stream against 
one’s land so as to wash it away, or by casting smoke and soot into his 
dwelling-house, or by pounding his dwelling-house with rocks from an 
exploded blast, and an injury caused by the vibrations of an exploded 
blast, may be a question for the refined casuistry of lawyers and 
jadges, but it is one about which people who merely.exercise the maxims 
of common sense and the motives of common justice will not differ. 
The court, in order to support its new doctrine, appealed to the odious 
rule of the common law with regard to the support of land, which 
enables one coterminous . land-owner to excavate perpendicularly in 
the soil of his own land to the center of the earth, without the obliga- 
tion of shoring up or supporting the land of his neighbor, thus deprived 
of its natural support,— a doctrine as odious as any of the doctrines of 
the common law, and one which has been repealed or essentially modi- 
fied by statute or municipal ordinance in many American jurisdic- 
tions. The court referred to a number of English decisions holding 
that the owner of mines is not liable to an action for allowing water to 
escape into subjacent mines belonging to others.! These decisions have 
little application to the case under consideration, since they refer to 
cases where the water comes into the mines by percolation, by the tapping 
of underground currents, or other similar processes. The rule where 
one artificially collects a mass of water on his premises is exactly reverse, 
as was determined in the leading case of Rylands v. Fletcher, already 
referred to. A generalization of that doctrine is that where any pro- 
prietor of land, for his own purposes, does that upon his land which is 
unusual and extraordinary, if damages directly and necessarily accrue 
from the doing of it to the land of his neighbor, the former ought to 
pay those damages. In this category a work so dangerous as the 
blasting of rock is manifestly included. It is idle and specious to 


1 Smith v. Kenerick, 7 C. B. 515; Baird v. Williamson, 15 C. B. (x. s.) 376; 
Wilson v. Waddell, 2 App. Cas. 95. 
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argue, as the court does in the case under consideration, that ‘* there 
was no technical trespass.’’ The railroad company shook the walls of 
the plaintiff’s house asunder; and how they could do that without a 
technical trespass does not readily appear. A trespass committed by 
explosions, caused by powder and dynamite making such atmospheric 
and terrestrial vibrations as will shake a dwelling-house to pieces, can- 
not be distinguished from a bombardment by pieces of stone which 
pounds it to pieces, except by the most refined judicial casuistry. 

The court concludes its most unjust opinion in the following language : 
‘* Public policy is promoted by the building up of towns and cities and 
the improvement of property. Any unnecessary restraint of freedom 
of action of a property owner hinders this. The latter is interested 
also in the preservation of property and property rights from injury. 
Will it, in this case, protect the plaintiff’s house by. depriving the 
defendant of his. right te adapt his property to a lawful use, through 
means necessary, usual, and generally harmless? We think not.’’ We 
think exactly the reverse. Public policy is indeed favorable to the 
building of railroads. They are a public necessity, notwithstanding 
the fact that their owners frequently oppress and defraud the people and 
corrupt their official agents. The building of a railroad is a public 
enterprise. It is a matter of public benefit. It is in the interests of 
commerce. The public and commerce are entitled to have it built; but 
neither the public nor commerce is entitled to destroy the rights of 
private owners in building it without indemnifying them. Commerce 
ought to have the amplest facilities; but commerce ought to pay for 
them. Commerce can easily pay for them and recoup itself in increas- 
ing tolls upon the public, who are ultimately benefited by the improve- 
ment. Whatever the rule might be in regard to the right of a private 
coterminuous land-owner to shake his neighbor’s house to pieces by blast- 
ing rocks upon his own premises, no such privilege ought to be accorded to 
arailroad company, forthe very reason that it represents the public, and 
the public, through it, are able to pay damages for the property thusinjured 
or destroyed. 


TRANSFERABILITY OF A PoLtitmMaNn SLEEPING-caR Ticket. — We find in 
the Daily Record (Baltimore) for October 15, an interesting opinion by 
Ritchie, J., of the Superior Court of Baltimore, Maryland, holding that 


1140 N.Y. 280. We regret tofind &c. R. Co., 39 W. Va. 196; s. c. 19 S. 
that the Supreme Court of West Vir- E. Rep. 521; 23 L. R. A. 674; 57 Am. 
ginia have lately fallen intothe same & Eng. R. Cas. 694. 
miserable doctrine. Watts v. Norfolk 
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the purchaser of a section in a Pullman sleeping-car for a given trip 
has the right, on leaving the train, before he reaches his destination, 
to transfer the use of his section to another first-class passenger for the 
rest of the trip for which it was sold,— there being no restrictions on 
the ticket against such transfer. In the course of his opinion, Judge 
Ritchie says :— 


There is nothing in the fact of a reduced rate which implies non-transfer- 
ability. It may well be that the company prefers by one transaction to sell a 
section for a long trip at a reduced rate, rather than chance its sale at higher 
local rates to several successive purchasers between intermediate stations. 
It is settled that the usual return coupons of round-trip excursion tickets, 
which are always sold at reduced rates, are transferable.! And where a 
through straight ticket over several roads is sold at a reduced rate, the passen- 
ger at the end of any one road, may transfer any remaining coupons.? The 
condition on a railroad ticket that in consideration of a reduced rate it is not 
transferable is good, but non-transferability will not be implied from the mere 
fact of a reduced rate. If the reduced rate does not affect the right to transfer 
the railroad ticket, there is no reason why it should prevent the transfer of the 
Pullman ticket. 

It follows from what I have said that, in my judgment, the transfer of the 
section in question to Mr. Curlander was valid and the ejection of his wife 
therefrom was wrongful. There being no restriction upon its transfer in the 
terms of the contract, except as against such as are not first-class passengers, 
uor in the nature of the contract, or to be implied from any of its conditions, 
there certainly are no considerations of public policy or convenience which 
call on the court to so construe the voluntary contracts of this defendant as to 
enable it, contrary to the wishes of the first purchaser, to sell the same thing 
twice. 


Lire InsuRANCE: ImpLiED CONDITION THAT THE INSURED WILL NOT 
Commar Surcipe. —In the case of Ritter v. Mutual Life Insurance Co., 
lately tried before Mr. United States District Judge Butler and a jury 
in the Eastern Federal District of Pennsylvania. The action was by the 
executor of a deceased person to recover the aggregate sum of $75,000 
upon policies of insurance issued upon the life of the deceased. The 
defense was that the assured, while sane, committed suicide. We 
gather from a pamphlet report of the case that there was no stipulation 
in the policy making it void in case the assured should take his own 
life. It was conceded after an examination of authorities, that there 
was nothing to be found on the subject but judicial dicta and that con- 
flicting; and there was no evidence of any custom in the business of 


1 Carsten’s case, 44 Minn. 454; 2 Nichols’ case, 23 Oregon, 123. 
Hoffman’s case, 45 Minn. 53; Sleeper’s 
case, 100 Pa. 257. 
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insurance bearing on the subject,— if indeed such a custom would have 
been binding upon the beneficiary in the policy. Judge Butler charged 
the jury that there is in every policy of life insurance, an implied war- 
ranty on the part of the person taking out the policy, that the assured 
will not terminate his own life. The language of this portion of his 
charge was as follows: — 


I regret that I must pass on the question without opportunity for examina- 
tion or reflection. It seems to me, however, that, every contract of life insur- 
ance contains an implied condition that the insured will not intentionally 
terminate his life but that the insurer shall have the benefit of the chances of 
its continuance until terminated in the natural, ordinary course of events. It 
is upon these chances that the premium is calculated and based, and the con- 
tract is founded. It cannot be doubted that if any one having a policy on his 
buildings, insuring against fire, should intentionally burn them, his act would 
be a defense to the policy; nor that one taking a policy on the life of his debtor, 
whom he subsequently murders, cannot recover the insurance. In principle I 
am unable to distinguish these cases from that where the insured commits 
suicide. The fraud upon the insurer seems to me to be as clear in the latter 
case as in either of the others. A different construction of the policy would 
seem to make it a contract to pay the insurance immediately if the insured com- 
mits suicide; thus offering an inducement to commit this act. If the insured 
lives out the ordinary term of life, the time of payment may be very remote, 
and therefore the inducement to commit suicide is very great, if payment fol- 
lows this event. Of course no insurer would intentionally enter into sucha 
contract; it would be destruction of its interests. His premiumsare calculated, 
and his prospects of gain based on the insured’s chances of life under ordinary 
circumstances; and if the latter may render the insurance payable immedi- 
ately by committing suicide, the former is completely athis mercy. If, however, 
an insurer should enter into such a contract, the law would declare it void, 
because of its violation of public policy. It would seem, in effect, to be a 
contract to pay money for the commission of suicide. 


We assume that the question will be carried to the Federal Court of 
Appeals, and we could hope that it could be carried to the Supreme 
Court of the United States. In view of the numerous frauds which are 
being perpetrated upon insurance companies through suicides deliber- 
ately planned, the question has became one of extreme importance. 
At first blush it would seem that Judge Butler is right in the view which 
he takes of the question. Clearly, if a policy of life insurance is pro- 
cured with the design, entertained before hand, of committing suicide, 
so that the sum assured can pass to the family or the creditors of the 
person assured, then the policy would be void for fraud. But this 
would not be so where the policy was honestly taken out, but where 
the design of committing suicide, for the purpose of procuring for some 
one the insurance money, was subsequently conceived; and such 
appears to have been the case upon which we are commenting. 
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CORRESPONDENCE. 


A BENCH COMPOSED OF ONE THOUSAND JUDGES. 


To the Editors of the American Law Review: 


The anecdote of U. F. Christy in the September-October number of the 
REview, in relation to the lay judges of Pennsylvania, reminds the writer of a 
like story told of the lay judges of Ohio. Under the former constitution of 
this State the Court of Common Pleas consisted of a president judge who was 
a lawyer and three associates who were laymen. A wag in attendance ona 
court thus composed remarked that the Bench was occupied by one thousand 
judges. . Asked to explain, he said that it was composed of one lawyer and three 
ciphers, making a thousand. 


Wa. CHAMBERS. 
CAMBRIDGE, OHIO. 


INTERNATIONAL RIGHTS IN THE WATERS OF THE RIO GRANDE FOR 
PURPOSES OF IRRIGATION. 


To the Editors American Law Review: 


In regard to ‘‘ an international question relating to the drawing off of the 
water of the Rio Grande’’ mentioned in your September-October, 1895, 
Review, I mailed on September 12, 1895, an additional report to the State 
Department as follows: — 

‘I have reliable intelligence, that a petition has been sent to the President 
of the Mexican Republic, signed by one hundred and seventy farmers of this 
district, complaining again to their government, and urging the same to claim 
damages from the United States for the abnormal use of the water of the Rio 
Grande by American citizens in the State of Colorado and the Territory of New 
Mexico to the detriment of the farmers of Brazos District, State of Chihuahua, 
Mexico. 

** While there has been no great scarcity of water during the summer, on ac- 
count of the unusual and exceptionally large amount of rain, still the rainfall 
did not prove sufficient for agricultural purposes, as this district is located in 
the center of the arid region, and the husbandman here cannot do any success- 
ful farming, unless he has an abundance of water for irrigation. The river is at 
the present time.so low again that the water is hardly enough for three out of 
the nine irrigation canals, of which four are on the Mexican side, and five on 
the Texas side. ‘ae 

“ The water for.irrigation here being insufficient now, in a year considered 


exceptionally favorable, there is no doubt, that the water supply is altogether 
inadequate. 
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« The Mexican citizens of this district have sustained heavy losses on account 
of the scarcity of water for the past ten years, and they have expected the 
United States to interfere with the canal companies in New Mexico and Colo- 
rado, and letting the Mexicans have a part of the water of the Rio Grande, to 
which they claim to be entitled according to the treaty of Guadalupe Hidalgo. 

“The inhabitants of this district and especially the farmers, who examined this 
water question closely, have come to the conclusion, that the great reservoir 
and dam proposed by Colonel Anson Mills in former years, will do away with 
all difficulties, and fully answer the purpose; and if the United States could at 
once proceed to construct the reservoir as proposed by Colonel Mills, the people 
of this section would, I believe, desist from all claims for damages sustained 
the past ten years, and in my opinion, would accept the dam, by which they 
would get half of the water, as an indemnity for their losses. 

‘*I consider it my duty to call the attention of the department to this continu- 
ous irritation on account of the scarcity of water here, caused by our people 
in Colorado and New Mexico. 

“ There are no laws as yet in existence about the control of interstate or in- 
ternational streams like the Rio Grande, and the inauguration of laws and reg- 
ulations to fill this want might greatly advance the friendly relations on this 
frontier between the United States and Mexico.”’ 

You may make use of the foregoing in your Review, if you deem it of 


interest. 
Yours respectfully, 
CuarLes E. WEsCHE, 
[U. S. Consul]. 


Paso DEL NorTE, MEXIco. 
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BOOK REVIEWS. 


HUFFCUT ON AGENCY.— ELEMENTS OF THE Law OF AGENCY. By ERNEST W. HUFFCUT, 
Professor of Law in Cornell University School of Law. Boston: Little, Brown & Com- 
pany. 1895. Cloth. pp. xlviii, 249. 

This‘is one of the Students’ Series of Elementary Law Treatises, similar in 
size and plan to the others of the series, and intended, as its preface explains, 
“ to set forth the manner in which obligations are incurred, through the act of 
an agent, and to do this as a natural sequence to a study of the manner in 
which like obligations are incurred by one’s own acts.’? This subject has 
been well and skillfully accomplished and the treatise which is set before us 
bears the mark of careful and thorough work directed toward securing the 
necessary condensation and clearness of expression without the sacrifice of any 
part of the subject. This is especially true of the general arrangement of the 
subject, and the felicitous manner in which the different aspects of the agency 
are distinguished and made plain. The book is also well up to date, covering, 
for instance, although without much discussion, the interesting questions sug- 
gested by the recent case of Gwillim v. ‘Twist,! and by the emergency require- 
ments of railway accidents. If my omnibus is left in the street driverless, does 
the fact that I have only in fact authorized a drunken man to drive it, free me 
from liability for the negligence of the volunteer who takes his place in a man- 
ner otherwise to my manifest benefit? If a pauper needs instant medical at- 
tendance which the town is bound to furnish, must the only available physician 
go unpaid because he has not time to notify the overseers of the poor? Can 
the negligent railway corporation, whose train goes down an embankment and 
injures the passengers, calmly explain afterwards that the conductor had no 
power to callin a doctor? And indeed has the brakeman less urgent need, or a 
less real authority, when the conductor is killed than the conductor might have 
had? All these but the last call in question holdings of respectable courts; and 
yet what onthe whole can be said of a course of reasoning such as this except 
that it clearly grants an unjust and profitable protection, enabling the principal 
to cloak himself behind his agents on the ground ofa pretended lack of authority, 
and yet to reserve all the while the right to step forward and ratify any action 
beneficial to himself? And is not the doctrine of agency by necessity only in 
fact an extension of the doctrine of scope of authority to a point where it parts 
company frankly from the actualcontractual notion of powers in fact committed 
to the agent by the principal? Take, for instance, the case of the undis- 
closed principal who forbids his agent to buy on credit, and is yet held for the 
purchase money when the agent disobeys his orders. Can that liability be 
founded upon any ground of assent in fact? If Professor Huffcut’s admirable 
little book may fairly be said to be defective in any part, it is that throughout 
scarcely sufficient stress is laid upon the points suggested by these questions, 
that is to say, upon the fact that the law of agency is in large part a law of 
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status, rather than of contract, that the rights and liabilities of the principal 
are determined not by himself, but, after he has begun the agency, by the law 
for him, until he can honorably lay down his tools. One fancies in places that 
the author’s leanings of opinions were in this direction, and that here and on 
one or two other points he held himself in with the desire not to go beyond 
the principles for which he could offer the student chapter and verse out of 
the cases. If that is indeed the fact, his reticence has prevented his book from 
being one of the few text-books which, like, Blackburn on Sale, do not become 
antiquated. Whatever the fact, it has not prevented his book from being a 
valuable one, or from promising to be unusually useful for both students and 


lawyers. Ricuarp W. HALE. 
Boston. 


WALKER’S AMERICAN Law.— Introduction to American Law Designed as a First Book for 
Students. By TIMOTHY WALKER, LL.D., Late Professor of Law in the Cincinnati Col- 
lege. Tenth Edition. Revised by Clement Bates, of the Cincinnati Bar. Boston: Little, 


Brown and Company. 1895. 

Here comes a book lacking but a year of being sixty years old, yet having 
the fresh look of youth. It is the tenth edition of Walker’s Lectures upon the 
general principles of American Jurisprudence. The lectures were delivered 
before the students of the law school of the Cincinnati College between the 
years 1833 and the date of publication of the first edition, 1837. 

The author also prepared and published the editions of 1844 and 1855. The 
subsequent editions have been prepared by other hands, the present edition 
being by Clement Bates, Esq. 

The appearance of the tenth edition of this book is conclusive that it pos- 
sesses great and unusual merits, else it could not have survived the great 
changes in the law and in the methods of teaching the law, that have taken 
place in these sixty years, and notably within the last twenty years. When the 
author published his book he offered an apology for adding to the multitude of 
books, so far as to explain his reason for publishing it. And yet in 1837 how 
few were the American law books. Judge Story had published his famous 
works. Chancellor Kent had published his commentaries. The American 
reports of decisions were few, compared with the thousands of volumes of 
to-day. English works upon many topics of the law were in general use. Mr. 
Walker was led to publish his lectures because there was then no comprehen- 
sive and systematic outline of the law as administered in the American courts. 
In his preface he says: *‘ While pursuing my legal studies, I found myself much 
in the condition of a mariner without chart or compass. Iexperienced at every 
step the want of a first book upon the law of thiscountry. I felt that much time 
would have been saved if I could have commenced my course with a systematic 
outline of American instead of English law; for, as the two systems differ in 
nearly as many points as they correspond, and as I had no means of distinguish- 
ing between the applicable and the inapplicable, I necessarily acquired many 
false impressions, the more difficult to be subsequently corrected because they 
were first impressions. In a word, I came to the conclusion that fewer facilities 
have been provided for studying the elementary principles of American juris- 
prudence, than for perhaps any other branch of useful knowledge.” 

He elsewhere says that there was no work on American law at all suitable 
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for a first book; that Kent’s Commentaries were not designed for a first book, 
for his work presupposes some elementary knowledge both of terms and prin- 
ciples. Consequently Blackstone’s Commentaries was in general use as a first 
book in the law. 

The great merit of this work is that it is a clean and simple statement of the 
elementary principles of American jurisprudence in all its branches. The first 
four lectures are introductory and historical. Then follow seven lectures on 
Constitutional and Political law; seven on the law of Persons; fifteen on the 
law of Property; three on the law of Crimes; five on the law of Procedure and 
finally three on Internationallaw. Mr. Walker was a reformer in the law, advo- 
cating many changes which have been adopted since he taught and wrote. 
His style, a matter of great importance, attracts by its clearness and force. 
It becomes apparent, therefore, how it is that this work survives all the 
changes of these many years. 

The notes are sufficiently full for the purpose of a first book, and the editors 


have cited enough of the more recent cases to ait: the book in touch with 
the decisions of to-day. 
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